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ARGUMENT 

One cannot be judged by the rules of a system that does not apply to him.  The 

jurisdictional stripping provisions of 8 U.S.C. § 1252 apply to challenges brought by 

aliens, not U.S. citizens.  Even if this Court holds that one can be judged by the rules of a 

system that does not apply to him, this Court should make a narrow exception in the case 

of U.S. citizens who do not find out they are U.S. citizens until all opportunity for judicial 

review has passed such as is the case for Petitioner.  In the absence of such a rule, grave 

constitutional concerns are raised and the Suspension clause is violated.   

Much like the district court, Respondents misunderstand the immigration legal 

landscape as it concerns claims to U.S. citizenship.  An N-600 application is not an 

appropriate remedy since it improperly shifts the burden and even if approved it would 

not solve the problem of the final order of removal1 that can still be executed.   

 I. A U.S. CITIZEN SHOULD BE ALLOWED TO CHALLENGE THE 
APPLICABILTY OF THE ENTIRE DEPORTATION SCHEME 
 
The entire statutory scheme for removal is based on one fundamental premise: that 

the person subjected thereto is an alien.  8 U.S.C. § 1231(a)(5) (“If the Attorney General 

finds that an alien has reentered the United States illegally … the prior order of removal 

is reinstated….”)(Emphasis added).   As such only aliens are subject to the Immigration 

and Nationality Act and its jurisdiction stripping provisions.  Nitpicking what is a part of 

the order (and therefore unchallengeable via Habeas) and what is not (therefore 

challengeable) is irrelevant.  See for example, Resp. Br. 9-12. Petitioner is challenging the 

                                                
1 Which Respondents claim is unreviewable.   
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applicability of the entire statutory scheme against a U.S. citizen, not certain aspects of 

the removal process.  Petitioner has been incorrectly placed inside the deportation system 

and as a result his freedom is restricted.  He petitioned the district court to review his 

detention resulting from the applicability of entire system to him and to be freed from the 

entire system; he has not asked for review of certain portions of that system such as 

detention resulting from an order of removal regardless of whether they were integral to 

or unrelated to the final order of removal.  In other words, he petitioned the district court 

not to review his position inside the labyrinth of the deportation machine, but to be taken 

out of it completely.  There is a difference between an alien’s challenge to detention 

resulting from a final order of removal and a U.S. citizen’s challenge to detention 

resulting from being even implicated into the deportation system, regardless of what part 

of that system (whether pre or post-order) the U.S. citizen finds himself in.   

Petitioner’s position is not that a Habeas petition is a valid challenge to a final 

order of removal generally or to ancillary issues thereto, Petitioner’s position is that in the 

case of a U.S. citizen the entire removal process is not applicable as there is a clear lack 

of jurisdiction over U.S. citizens, and as such, a U.S. citizen who is ensnared in the 

deportation machine should be allowed to challenge any restrictions on his freedom.  

Respondents cite many cases for the proposition that issues of detention as it relates to an 

order of removal are challenges to the removal order itself and therefore barred from 

review outside of a Petition for Review.  See Resp. Br. 9-12, 15-16.  However, the 

subjects of the cases cited by Respondents were aliens, not U.S. citizens.  The issue of 

whether detention issues resulting from a final order as they relate to aliens (who are 
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properly within the deportation system) does not have to be reached by this Court as it is 

not the case here.2  Aliens should not be allowed to circumvent the deportation process 

(after a final order is issued) by filing a Habeas petition.  However U.S. citizens should 

be.  Otherwise what is to stop the government from indiscriminately detaining U.S. 

citizens and placing them in removal proceedings. What is to stop the Department of 

Homeland Security from detaining Barack Obama and placing him in removal 

proceeding alleging he was born in Kenya instead of Hawaii.  Following Respondents’ 

position, Mr. Obama would have to languish in detention without being able to resort to 

Habeas relief so as not to circumvent the administrative process of removal.   

Indeed, U.S. citizens are allowed to file Habeas challenges prior to entry of a final 

order of removal.  See Villegas-Sarabia v. Johnson, 123 F.Supp.3d 870 (W.D. TX. 

2015)(“The REAL ID Act, however, does not prohibit district courts from ‘interfering’ 

with final removal orders that have yet to issue.”)  It makes no sense to allow U.S. 

citizens to challenge their detention based on their citizenship up until entry of a final 

order, but to restrict it thereafter.  Even if this was the case for those who had been 

litigating their citizenship claims and eventually petitioned for review to a circuit court3, 

there ought to be an exception for those who do not find out they are U.S. citizens until 

after all opportunity for judicial review has passed.   

                                                
2 If the district court had reached the merits of whether Petitioner was a U.S. citizen and found that he was 

not, Petitioner does not dispute that the district court would likely lack jurisdiction.  However, the position of 
Petitioner is that the district court should have made that threshold determination before deciding on its jurisdiction.   

3 8 U.S.C. § 1252(b)(5) provides for plenary power of the Court to review such nationality claims.  
However as addressed in Petitioner’s opening brief, the limitation found in § 1252(b)(5)(C) applies only within the 
context of the petition for review because of the use of the term “petitioner” in the statute and is not intended as a 
general preclusion of claims to citizenship for those are not in a petition for review proceeding therefore not 
“petitioners.”  See Pet. Br. 19-20.     
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Respondents misunderstand the immigration legal landscape and therefore argue 

for an untenable position.  In their brief they state as follows:  

On the contrary, the truly absurd result would be if someone who is 
presumably an alien could both avoid any sort of custody and also force the 
judiciary to review the merits of his citizenship claim, when there is an 
administrative scheme in place to do precisely that. As the district court 
noted, this petition is little more than an attempt by Gonzalez-Alarcon to 
“avoid the immigration system.”  
 

Resp. Br. at 15. (Internal citations omitted).   

According to Respondents, Habeas jurisdiction does not exist even for challenges 

to detention pre-final order.  This is clearly erroneous as was shown above.  U.S. citizens 

are permitted to petition a district court for relief and “avoid the immigration system.” 

This lack of understanding undermines Respondents’ entire argument which is supported 

mostly by authority that found no Habeas jurisdiction in cases of aliens.   

Respondents’ misunderstanding of the legal landscape in this area continues with 

unfounded assertions such as, Petitioner “could simply file a petition for review in the 

appropriate court, i.e., the Court of Appeals” (Resp. Br. 17), that Petitioner’s appeal of 

district court decision can be converted to a petition for review (Id.), and “[Petitioner] had 

ample opportunity to introduce any number of items of evidence, whether it is during 

removal proceedings, on appeal before the Board of Immigration Appeals, or a motion to 

reopen under 8 U.S.C. § 1229a(c)(7).” Resp. Br. 19.  First, Petitioner cannot “simply file 

a petition for review.” A Petition for Review must be filed within 30 days of an order of 

removal becoming final.  8 U.S.C. § 1252 (b)(1) (“The petition for review must be filed 

not later than 30 days after the date of the final order of removal.”)  This deadline is 
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jurisdictional and cannot be equitably tolled.  Stone v. INS, 514 U.S. 386, 405 (1995).  

Second, appeals from district court decisions could be converted to petitions for review 

only if they were pending during the passage of the REAL ID Act.  Schmitt v. Maurer, 

451 F.3d 1092 (10th Cir. 2006).  This petition was not pending at that time and therefore 

cannot be converted.4  Third, in reinstatement proceedings there is no fact finding as to 

U.S. citizenship5, nor is there BIA review as Respondents contend.  8 U.S.C. § 1231(a)(5) 

(“…the prior order of removal is reinstated … and is not subject to being reopened or 

reviewed”).  Furthermore any motions to reopen earlier removal proceedings before the 

immigration judge are time barred and departure barred.  8 U.S.C. § 1229a(c)(7)(A) (“the 

motion to reopen shall be filed within 90 days of the date of entry of a final 

administrative order of removal.”)  Petitioner cannot even file a motion to the 

immigration judge to exercise his sua sponte authority in this case because of the 

“departure bar” found in 8 CFR § 1003.23(b)(1).  Although the 5th Circuit (where the first 

order of removal was issued, Aplt. App. at 52) has struck down the “departure bar” as it 

relates to statutory motions (those filed within 90 days), it has upheld it as lawful for sua 

sponte motions.  Ovalles v. Holder, 577 F.3d 288 (5th Cir. 2009).  Based on the above, 

Petitioner has absolutely no opportunity to obtain judicial or any other review of his 

citizenship claim aside from a Habeas Corpus petition.   

II. AN N-600 APPLICATION IS NOT A PROPER ADMINISTRATIVE 
REMEDY AND EVEN IF IT WAS IT DOES NOT PREVENT EXECUTION 
OF THE ILLEGAL ORDER 
                                                
4 If this Court finds that this action can be converted to a petition for review, Petitioner would not be 

opposed to such a decision, however moves the Court to remand the matter to the district court for fact finding.   
5 Even if there were Petitioner was not aware that he was a U.S. citizen until well after any and all 

administration removal proceedings.   
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An N-600 application is not an appropriate administrative remedy in this case as it 

improperly shifts the burden.  Even if it were an appropriate remedy, even an approval of 

an N-600 would not remove the final order as Respondents contend and Petitioner could 

still be removed even with a shiny new certificate of citizenship in hand.   

In an N-600 application for a certificate of citizenship the burden is on the 

applicant to establish the claimed citizenship by preponderance of the evidence.  8 CFR § 

341.2(c).  Conversely, in a removal proceeding the burden is on the government to show 

by clear, unequivocal, and convincing evidence that one is an alien.  Woodby v. INS, 385 

U.S. 276 (1966).  Respondents misstate the law as it concerns burdens in removal 

proceedings or actual removal: “First, it is Gonzalez-Alarcon’s burden to establish his 

citizenship.”  Respondents cite to Matter of Edwards, 20 I. & N. Dec. 191, 194–95 

(B.I.A. 1990) which is a case that dealt with 212(c) relief in removal proceedings and not 

the obligation of the United States to establish by clear, unequivocal, and convincing 

evidence that one is an alien.   

An N-600 does not confer citizenship or status on a person.  It exists only to obtain 

proof of one’s citizenship that was either derived or acquired automatically by operation 

of law.  Whether one has or does not have a certificate of citizenship does not change the 

fact that the person is a U.S. citizen much like having or not having a birth certificate 

does not change the fact that one was born.  Petitioner fails to understand the 

Respondents’ argument that even the “submitting [of] a properly completed N-600”, let 

alone approval, “would provide him exactly what he needs to render the removal order-
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and any related supervisory conditions-inapplicable.”  Resp. Br. 7.  Absolutely no 

reasoning or authority was provided for this proposition.  None could be given as none 

exists.  In Petitioner’s case there are no legal mechanisms as of right to undo the illegal 

order entered against him.  Even an approved N-600 would not have any effect on the 

finality of the order itself following Respondents’ position on the unreviewability of this 

order in this matter.  The district court decision, as written, would be the same even if one 

of the exhibits in the petition was a certificate of citizenship obtained through an 

approved N-600.  One either is or is not a U.S. citizen; a piece of paper makes no 

difference in one’s rights as it concerns the existence of what the piece of paper purports 

to prove.  Again, an N-600 does not confer any citizenship or status, it is simply proof of 

one’s already existing citizenship.   

Respondents’ nonchalant statement about Petitioner having had “ample 

opportunity to pursue his citizenship claim” but instead choosing to file a Habeas petition 

in district court also shows a severe misunderstanding of the immigration system and the 

facts of this case.  Mr. Gonzalez Alarcon was on a bus from Albuquerque, NM towards 

the international border with Mexico to be deported when the underlying petition was 

filed.  This Habeas petition was the only saving grace that he had available.  It is not like 

there were choices to be made and he chose a Habeas petition over some other remedy.  

He had no other remedies and no time.  He was transferred from Marshal custody to DHS 

custody which tried to physically remove him in a matter of days.   

Respondents attempt to reach the merits of Petitioner’s citizenship.  Resp. Br. 14. 

This is beyond the scope of this appeal as the merits of Petitioner’s citizenship were not 
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reached by the district court.  No opportunity was given to develop a record on this issue.  

Nothing in the record shows that Petitioner is not a U.S. citizen or that somehow the 

statute under which citizenship is claimed is not applicable to him.  As a result, if this 

Court desires to reach the merits of Petitioner’s citizenship as a threshold question to 

jurisdiction it must remand the matter to the district court for fact finding and 

development of a proper record.    

CONCLUSION 
 

Someone who is not aware that he is a U.S. citizen until after removal proceedings 

have completed and any opportunity for judicial review thereof has passed should be 

allowed to challenge detention by DHS and attempts to remove him from the United 

States based on alienage because the entire deportation machine simply should not touch 

him.  Petitioner is not challenging specific elements of the removal proceedings (i.e. 

detention resulting from a final order), he is challenging detention as a result of the 

applicability of the entire system to him.  These are separate and distinct challenges. 

Petitioner respectfully requests that this Court reverse the district court on both 

issues and remand the matter for an evidentiary hearing on Petitioner’s U.S. citizenship.   

 
Respectfully Submitted: 
 
/s/ Olsi Vrapi   
Olsi Vrapi 
Attorneys for Petitioner-Appellant 
4253 Montgomery Blvd. NE 
Suite 240 
Albuquerque, NM 87109 
505-352-6660 
olsi@noblelawfirm.com  
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