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government can cross an impermissible line when “strings” on
its funds force citizens to give up important constitutional rights.

Thus, in Rust v. Sullivan (1991) the Court found the govern-
ment could legitimately require that federal funds not be used
to promote abortion as part of family planning. The purpose of
the program was to promote family planning in ways that did
not involve abortion, and recipients of those funds still had other
ways to advocate abortion if they wished. The regulation was on
the program, not on the recipients of the funds. Other cases likewise
affirm the government’s right to attach conditions to its funded
programs, to ensure that the money is spent as intended.

In contrast, in Agency for International Development v. Alliance for
Open Society International (2013), a government program to combat
HIV and other diseases worldwide required funding recipients
to embrace a policy opposing prostitution. Clearly a straight-out
government requirement that people oppose prostitution would
run afoul of First Amendment guarantees for freedom of speech
and thought. In this case, imposing that same mandate as a
condition for receiving federal funds violated the Constitution
because it would regulate speech even outside the contours of
the funded program.”’

Cases featuring “unconstitutional conditions” have spanned
the Bill of Rights. The Nollan case, mentioned above, concerned
the Fifth Amendment’s Takings Clause. The Nollans wanted
to rebuild their beachfront home, but the Coastal Commission
would only grant their building permit on condition that the Nol-
lans allow the public to traverse their property from one end to
the other. Clearly the government could not have directly ordered
the Nollans to allow strangers to traipse across their back yard at
will. That would obviously be a taking (of an easement), requiring
compensation. Admittedly the state could have denied the permit
entirely. However, the Court held that when the state leveraged
its power over the permit process to exact a concession that lay
outside the purposes of the statute, it imposed an extortionate
demand. That demand impermissibly burdened the Nollans’
Fifth Amendment right not to have property taken without just
compensation.

Dolan v. City of Tigard (1994) echoed the theme. When Florence
Dolan wanted to expand her electrical and plumbing supply store
and pave its parking lot, the city required her not only to dedi-
cate some of her land as greenway for flood control, but also to
grant a 15-foot easement for a pedestrian and bicycle path. The
Court ruled that those demands attached an unconstitutional
condition to the permit process, particularly emphasizing that
any condition tied to such a permit must be proportionate to
the landowner’s adverse impact on the community. Here, the
city proffered no evidence to suggest that the store’s expansion
would have such a large effect on flooding or traffic as to require
such a large land concession, let alone give up Dolan’s right to
exclude the public from her land. Recently, Koontz v. St. Jobns River
Water Management District (2013) reinforced the same principles
in another building permit case.

The jurisprudence of unconstitutional conditions is more
complex than this brief article can describe. However, several
themes emerge:

m Threshold: Where the government could not directly
demand something—e.g., as the government cannot simply
order someone to hand over private property without com-
pensation—then demanding that same thing indirectly, as a
condition attached to federal funds, triggers close scrutiny.

m Germaneness: Government can create programs to benefit
the general welfare, and can attach conditions to ensure
those funds are spent as intended. However, government
may not attach conditions that are not actually relevant
to the program’s purpose. It is one thing, for instance, to
stipulate that federal funds for public television must not,
themselves, be used for lobbying or editorializing. It is quite
another to forbid a person or organization receiving such
funds from ever lobbying or editorializing, even outside the
parameters of the funding. The latter would reach beyond
the purposes of funding public programming.

m Proportionality: Constitutional rights must not be overly bur-
dened, even when permissibly constrained. If it is acceptable
to require a landowner to offset the flooding hazard he might
cause, it is not acceptable to require vastly more than that.

m Coercion: Coercion has been an underlying theme of unconsti-
tutional conditions cases. The Court has been clear that when

“strings” on federal money lack germaneness and proportional-
ity, the result can be extortionate. Thus, federal funds should
not be used as leverage to extract inordinate concessions.

By all four criteria, EMTALA appears to be an unconstitutional
condition imposed on Medicare-contracting hospitals. Consider:

m Threshold: Clearly the government could not directly
require hospitals to hand out goods and services to people
who come to the ER—without paying just compensation—
any more than it could order Ritz hotels to house the home-
less without compensation. Both would violate the Fifth
Amendment’s Takings Clause. By making this very same
demand a condition for hospitals to participate in Medicare,
the government heavily burdens a constitutional right and
we must have a high index of suspicion that it could run
afoul of the Constitution.

m Germaneness: Medicare was enacted in 1965 to provide
health insurance to elderly Americans. Although a few dis-
ability conditions were added over the years, the program’s
purpose has always been health care for the elderly. Thus,
EMTALA’s enactment over 20 years later was not merely
an incremental tweak; it was a dramatic transformation.
Suddenly, as a condition attached to their opportunity to
care for the elderly, hospitals were expected to screen and
stabilize anyone with an emergency condition, regardless of
age. And hospitals with specialty services such as burn units
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or newborn intensive care units were suddenly required to
accept anyone in need. It appears the legislature leveraged
hospitals’ financial dependence on Medicare to achieve an
objective completely unrelated to the program’s purpose.

m Proportionality: If EMTALA is only marginally relevant to
the elderly (whose emergency care, after all, was already cov-
ered by Medicare), its financial impact on hospitals is enor-
mous. Estimates suggest that about half of all emergency
services are uncompensated, tallying roughly $6 billion per
year, and that has contributed to closing hundreds of ERs
nationwide. And this figure does not count even greater
EMTALA-generated costs for still-unstable ER patients
who must be admitted as inpatients, or those receiving
EMTALA-mandated specialty care.

While this article cannot fully address it, the proportion-
ality requirement is likely not met. After all, the identified

“beneficiaries” of the Medicare program are not hospitals at

all, but rather elderly and disabled persons. To the extent
that hospitals “benefit,” it is simply by earning fair market
value (sometimes less) for providing services to that popula-
tion. Fair value for services is not government largesse; it
is simply a benefit-of-the-bargain for both parties. It is
not clear how government could consider itself entitled to
demand that hospitals incur additional billions in losses
simply to spare the government from having to pay for
the services itself. The “price” appears considerably out of
proportion to hospitals’ “benefit.”

m Coercion: Coercion is a theme underlying unconstitutional
conditions jurisprudence. The government leverages the
party’s dependence on a government benefit to extract a
waiver of constitutionally protected rights that it would not
otherwise be able to secure. In EMTALA the opportunity for
coercion is evident. Medicare now averages some 30 percent
of hospitals’ overall budgets—hardly something many
hospitals could abdicate simply to be free of EMTALA’s
uncompensated burdens. It is a Scylla-Charybdis choice.
Although the percentage was perhaps different in 1986
when EMTALA was enacted, even then hospitals had relied
on Medicare as part of their core of insured services for 20
years. With such high-level financial dependence, it cannot
likely be said that absorbing EMTALA’s uncompensated
burdens has ever been particularly “voluntary.”

Interestingly, the Supreme Court discussed those last three
elements—relevance, proportionality and coercion—in its 2012
decision mostly upholding the ACA. In NFIB v. Sebelius, the lone
ACA element struck down was the requirement that states expand
their Medicaid programs to cover all of the poor (not just some
of them) up to 133 percent of the federal poverty line—a require-
ment states were to honor on pain of losing all Medicaid funding,.
Although the Court did not expressly address the issue under
the “unconstitutional conditions” rubric, it nevertheless ruled

that requiring states to broadly expand Medicaid as a condition
of continuing in the program was unconstitutional.

First, the economics were unduly coercive. This was not mild
encouragement; it was a “gun to the head.” “The threatened loss
of over 10 percent of a State’s overall budget ... is economic dra-
gooning that leaves the States with no real option but to acquiesce
in the Medicaid expansion.”

Second, the expansion represented a program change not merely
in degree, but in kind. Medicaid was initially designed to cover
four categories of the needy: the disabled, blind, elderly, and needy
families with dependent children. Expanding to encompass every
indigent man, woman, and child below a specified income threshold
was not a mere tweaking of the program; it was a dramatic transfor-
mation. This exceeded Congress’s authority because it “surpris[ed]
participating States with post-acceptance or ‘retroactive’ conditions.”

Although the Court was discussing the federal government’s
relationship with the states, the same reasoning could extend
readily to EMTALA and Medicare. If threatening 10 percent of
states’ budget by withdrawing Medicaid represents “gun to the
head” “economic dragooning,” surely denying 30 percent of hos-
pitals’ revenues would be financially more coercive. Likewise, the
1986 addition of EMTALA obligations completely transformed
Medicare from health care for the elderly to encompassing every
person needing any form of emergency care or specialty service,
regardless of age. Surely this is a far more fundamental post-hoc
transformation than merely adding more low-income people to
a Medicaid program that already focuses on low-income people.

In sum, EMTALA arguably is unconstitutional as a condition
imposed on hospitals’ participation in Medicare. Rather, it repre-
sents a series of takings requiring just compensation.

JUST COMPENSATION

Once we recognize that EMTALA commits systematic acts of
eminent domain, all that remains is a fight about the money. The
taking is not what is unconstitutional; it is the lack of just com-
pensation. Though this brief article cannot provide a thorough
analysis, a few observations are in order.

First, a longstanding principle called “quantum merit” holds
that when someone knowingly receives something of value, he
must ordinarily pay for it. Thus, the patient should pay fair market
value for his or her emergency care. This does not mean, however,
thatif the EMTALA patient fails to pay, the hospital must simply
chalk it off as bad debt. The government that exacted a taking
from the hospital must be the guarantor of payment: if the patient
fails to pay, the government must do so and perhaps then go after
the patient for reimbursement. Recall the Kelo case summarized
above. If the company buying Susette Kelo’s land had failed to
pay for it, the government could not say: “Gosh, Susette, too bad
you got stiffed. Looks like you’ll need to chalk that one off as bad
debt.” Rather, the government that forced the taking must ensure,
one way or another, that just compensation is paid.
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Second, as we consider government payments, different types
of hospitals raise different compensation issues. For-profit hos-
pitals pay a full load of taxes and ordinarily have no legal obliga-
tion to render free care. Hence, where no one pays for the care,
EMTALA services represent unconstitutional takings.

Not-for-profit hospitals present complexities. They are spared
substantial tax levies in exchange for an obligation to provide
charity care or other community benefits. Free care through the
ER could surely count. However, these hospitals can fulfill their
obligations in other ways, and at some point they have “done
enough.” At that point, wherever it may be, their uncompensated
emergency care becomes an unconstitutional taking,

State and locally funded public hospitals pose yet another
challenge. The Supreme Court has long been clear that the federal
government is not permitted to commandeer states to do its busi-
ness. Where a state or city has funded a hospital to serve its own
specific purposes, it is not clear that the federal government has
any right to commandeer those local resources to meet federal
demands, potentially to the detriment of the state’s own purposes.

Across all three types of hospital, a separate issue concerns
adequacy of compensation. Many hospitals suggest that Medicare
payments are often inadequate to cover even the cost of the ser-
vices it pays for, potentially adding another dimension of taking.
Compensation must be “just,” not less.

The details of EMTALA payments are left to be debated
elsewhere. The important point here is that when an EMTALA
patient’s care is not justly paid for, the taking is unconstitutional.

AN OMINOUS PREDICTION AND A TWIST. ..

We turn now to policy implications and a story of two stat-
utes—EMTALA and the ACA—on a collision course. Over the
years, EMTALA has been a “fig leaf” hiding the nation’s lack of
broad access to health care. After all, the uninsured can always
go to the ER. Going forward, EMTALA is likely to become an

“enabler,” helping large numbers of people to forgo buying health
insurance. The ACA mandates that nearly everyone have health
insurance, which is essential to risk-spreading now that “guaran-
teed issue” and “community rating” let everyone buy insurance
regardless of preexisting conditions, and essentially for the same
price as everyone else. The mandate is designed to ensure that
people do not, figuratively speaking, wait until the house is on
fire to buy home insurance.

Unfortunately, the current structure might well enter a finan-
cial death spiral. Firs, it is far cheaper to pay the “tax” (penalty),
for failure to be insured, than to buy insurance. This difference
is built into the statute and is, indeed, a major reason the Court
upheld the ACA: the consequence for being uninsured is so much
smaller than the cost of insurance that it can rightly be deemed a
tax, not a penalty. As a result, people with car payments, student
loans, and other financial priorities may find it more attractive to
pay the penalty than to buy costly insurance if they are currently

healthy. Those who later become ill can then buy insurance for the
same price as anyone else. Additionally, most plans feature 20-30
percent cost-sharing. Where one must first pay a large sum out
of pocket, it may make more sense to leave money in that pocket
than shell it out for insurance.

Second, the mandate is largely unenforceable. Failure to be
insured is not a crime and the Internal Revenue Service, charged
with enforcement, cannot place liens or levies on property to col-
lect the tax. The IRS can only send an uninsured taxpayer a stern
letter and take money from that person’s tax refund, if there is
any. Uninsured persons may quickly realize they can adjust with-
holding to leave little or no refund for the IRS to take.

Third, those who decline to buy insurance still can rely on the
ER whenever they need care. After all, hospitals must provide
emergency care regardless of ability to pay.

If enough healthy people forgo insurance, premiums will likely
rise. At that point some of the smaller businesses that currently
insure their workers may opt to pay a penalty and send employees
to the insurance exchange. At that point a whole new population
of people, previously insured, will have the choice whether to buy
insurance. If sufficient numbers of healthy people decline to do so,
the cost of insurance will predictably rise still further. And on and on.

An individual mandate with no real enforceability thus poses
aserious risk to the ACA’s viability. Perhaps surprisingly, eminent
domain as discussed above might provide the fix. The following
description is not intended to endorse either the ACA or the
mandate, but simply to trace out some financial implications
and identify an avenue that could logically meet the challenge.

The ACA’s insurance mandate could be implemented, not as
an easily avoidable tax, but as a bona fide act of eminent domain.
The public use would be to preserve the viability of a health care
system financed by individual insurance policies. The property to
be taken is the individual person’s money. And the just compensation
is health insurance for that individual.

Interestingly, recasting the mandate as an act of eminent
domain need not pass constitutional muster under either the
Commerce Clause or the Tax and Spend Clause—a major focus
of NFIB v. Sebelius. Rather, the Court has long been clear that, in
assessing challenges to eminent domain, courts must be highly
deferential to legislatures, applying only a rational basis review in
which the law will be deemed constitutional so long as it bears a
rational relationship to a legitimate government interest.

CONCLUSION

EMTALA, on the books for nearly 30 years, is unlikely to be
overthrown any time soon. Nevertheless, even though the ACA
has broadened insurance coverage, millions of people will remain
uninsured, relying on the ER as their primary source of care. Hos-
pitals’ burdens are unlikely to disappear any time soon. Perhaps
itis time to consider seriously whether the government must pay
for the great burden it imposes.



