
Seeking Intervention Backfired on Silicon Valley 

or nearly 30 years now, Silicon 
Valley has been an American suc-
cess story and one of the biggest 
drivers of the nation’s economic 

growth. America’s head start on the infor-
mation revolution has done more to cement 
America’s dominant position in global affairs 
than a dozen aircraft carriers. The underlying 
factor was a kind of benign-neglect regulatory 
approach that left digital content companies 
largely free to do as they pleased, shielded 
from liability and operating under the guar-
antees of the First Amendment. The com-
panies spawned by this revolution have grown 
to become some of the most valuable enter-
prises on the planet as they reshaped the 
modern world. Corporations like Twitter, 
Facebook, and Alphabet (better known by 
its flagship product Google) have made 
massive profits in an almost perfectly free-
market environment.  

That success has brought with it a familiar 
temptation: turning to the government to 
secure advantages in the marketplace. In so 

doing, these tech titans have played with fire, 
and now they see policies they initially sup-
ported being turned on them in ways they 
hadn’t imagined were possible. First, in the 
1990s with the antitrust case against Microsoft, 
and again more recently in the battle with 

internet service providers over net neutrality, 
Silicon Valley looked to Washington. With 
that fateful decision, they entangled the 
federal government in their industry in ways 
that are now coming back to haunt them.  
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“For whatsoever a man soweth,  
that shall he also reap.” 

F
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PRE S IDE NT ’S  ME SSAGE

BY PETER GOETTLER

“It’s  
challenging  
to reach and 

persuade  
those with 
whom we  
disagree. 

T  he phrase “preaching to the choir” conjures in 
my mind a scene inside an ancient cathedral, so 
I always assumed the saying’s been with us for 

hundreds of years and originated in Europe. Actually, it 
was born in the United States in the 1970s, as a variant of 
“preaching to the converted.” This latter phrase was 
coined in mid-19th-century England. And believe it or 
not, the consistent use of the saying by John Stuart Mill 
was responsible for injecting it into the mainstream. (I dug 
all this up on the internet, which means maybe it is 50 per-
cent true. But learning of the supposed connection to 
Mill, author of the outstanding essay On Liberty, I decided 
to stop digging and go with it.) Most things from the 
1970s—like bell-bottoms, the AMC Gremlin, not to men-
tion the politicians of the day—have thankfully been con-
signed to history’s dustbin. But “preaching to the choir” 
lives on. 

For good reason. It’s challenging to reach and persuade 
those with whom we disagree. And the current environ-
ment of partisan tribalism exacerbates the problem, as 
more people close their minds to opposing viewpoints or 
use technology like social media to create echo chambers 
that alternative ideas can’t penetrate.  

One factor that convinced my family, nearly 20 years 
ago, to support the Cato Institute is that we appreciated 
how it was distinct: absolutely uncompromising in its de-
fense of liberty, limited government, and the Constitution; 
yet independent, nonpartisan, and defying characteriza-
tion along the left–right spectrum. We were convinced 
that stance allowed Cato to reach audiences that disagreed 
with its ideas or were simply unfamiliar with them. Deliv-
ering the case for liberty to these “unconverted persuad-
ables” is essential to expanding freedom for future 
generations. After more than three years at the helm of the 
Institute, I’m even more convinced of Cato’s ability to ac-
complish this.  

Our policy outreach engages all ideologies. For al-
though we’ll always make fundamental arguments for lib-
erty, we’ll also persist in showing those with whom we 
disagree that our policy ideas can achieve their priorities 
too. Michael Tanner’s new book, The Inclusive Economy: 
Bringing Wealth to America’s Poor, argues that libertarian re-
form of education, criminal justice, and poverty programs 
can deliver a brighter future to our nation’s less fortunate. 
It’s already received praise from left and right alike. Our 
project to repeal the Jones Act, a century-old protectionist 
scheme that pushes more U.S. cargo transport to highways 

rather than to more fuel- and cost-efficient ships, is a free-
market reform that will mitigate the environmental dam-
age wrought by the act. And our revamped criminal justice 
effort focuses on factors that contribute most to the sys-
tem’s shortcomings: issues like overcriminalization, coer-
cive plea bargaining, and lack of accountability for 
prosecutors. Concern about these factors is shared by 
nearly all, allowing our work to attract a broad coalition. 

We’re doing a better job than ever reaching new audi-
ences. Under the innovative leadership of Aaron Powell 
and his team, the Libertarianism.org platform is reaching 
vast numbers of students and others. Through persistent 
effort, “L.org” books are beginning to make their way into 
high school and college classrooms. And earlier this year, 
the team unveiled the Building Tomorrow project. This 
initiative is pulling in a cross-ideological audience by en-
gaging them in the ways that technology, innovation, and 
entrepreneurship are creating a freer, wealthier, and more 
peaceful world. Not policy topics per se, the stories never-
theless all lead to an optimistic vision of how freedom can 
create a bright future for all. And, of course, the bright pres-
ent and future is what Cato’s HumanProgress.org plat-
form, led by Marian Tupy, is all about. As I wrote in a recent 
memo to Sponsors, how thrilled we were to hear from a 
high school teacher that his entire school starts each day 
sharing three optimistic facts from HumanProgress. 
Greater appreciation for the fortunate times in which we 
live means fewer calls for state action. 

But there’s more to come. Although Cato’s reach into 
diverse audiences is already impressive, we’re exploring a 
variety of initiatives to take our ability to reach beyond the 
“choir” to a much higher level. Among the ideas we’re con-
sidering is a summer program that could bring hundreds 
of educators to Washington. And recent additions to our 
digital talent are intended to deliver a wider array of lib-
erty-focused policy content to more people through more 
channels. We’ll look forward to updating you as these ini-
tiatives progress.  

We’ll change the world only by working hard to reach 
those who aren’t already dedicated supporters of liberty. 
Thanks, as ever, for your financial support, your involve-
ment, and your partnership. Together, we’ll reach the world 
one mind at a time. 

”

Preaching to the Unconverted 
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C ato Supreme Court Review, released every year at Cato’s 
Constitution Day symposium, asks leading scholars and 
practitioners of the law to weigh in on the major cases of 
the concluded term. Released just three months after the 

end of each term, this year’s Cato Supreme Court Review is the 11th and last 
edition under the editorship of Ilya Shapiro before he passes the reins to 
Trevor Burrus.  

With high drama under way in the Senate Judiciary Committee over 
the possible successor to Justice Anthony Kennedy, the 2017–2018 term 

revealed a remarkable lack of “swing” 
from the man long seen as the Court’s 
swing vote. In his last term before 
announcing his retirement, in no cases 
did Justice Kennedy join the Court’s four 
liberals to produce a 5–4 ruling of the sort 
that was made famous in the landmark 
gay-rights cases.  

It was a good year for Cato’s amicus 
curiae (“friend of the court”) briefs. Cato 
scholars filed 15 such briefs in 2017–2018. 
In one case (United States v. Microsoft), 
legislative action made the case moot 

before a ruling. In the 14 remaining cases, Cato was on the winning side 
in 11. This performance improves on last year’s record, when Cato’s briefs 
were on the winning side in 9 cases and on the losing side in 4.  

 Among these rulings was Minnesota Voters Alliance v. Mansky, where 
the Court struck down a state law that broadly prohibited “political” 
apparel and messages worn by voters at the polling place. This year’s 
Review includes an argument that the ruling did not go nearly far enough 
from Rodney A. Smolla, dean and professor of law at Widener University 
Delaware Law School. Instead of striking down the law as overbroad, 
Smolla contends that the Court should have overturned its past prece-
dents upholding laws even as applied to narrower electioneering speech 
like buttons and T-shirts that advocate particular candidates.  

 In another important victory for federalism and personal freedom, 
the Court struck down a federal law requiring most states to prohibit 
sports gambling in Murphy v. NCAA (retitled from Christie v. NCAA, 
under which Cato’s amicus brief was filed). For this year’s Review, Ari-
zona Attorney General Mark Brnovich offered his thoughts on why this 
decision was overdue, drawing on his experience as Arizona’s chief gam-
bling regulator prior to his election as attorney general. See also page 9 
for excerpts of remarks at Cato’s Constitution Day symposium. n 

 
PURCHASE PRINT OR EBOOK COPIES OF CATO SUPREME COURT REVIEW  
AT CATO.ORG/STORE.

Supreme Court Review takes stock of the 2017–18 term 
Leading Scholars Review 
Court’s Major Cases 

Cato News Notes
FREEDOM IN THE 50 STATES ATTRACTS 
COVERAGE AND CRITICS       

The 2018 edition of Freedom in the 50 States was re-
leased in August. This is the only ranking analysis  

of the states to include both personal and economic 
freedom in a comprehensive overview of public policy 
choices. This year’s surprise winner was Florida, 
pushed to the top spot by radical improvements in fis-
cal policy in recent years. The rankings attracted wide-
spread notice in state and local media, with reporters 
eager to explain each state’s rankings. But not all the 
notice was positive. New York continues to place dead 
last by a wide margin, a fact that drew a rebuke from 
New York Times columnist Paul Krugman. In his denun-
ciation, Krugman pointed to Florida’s relatively high 
ranking on infant mortality, typical of southern states. 
But in his eagerness to denounce a libertarian concep-
tion of freedom, Krugman made a basic factual error  
in making the same allegation against New Hampshire. 
The “Live Free or Die” state ranks second on overall 
freedom but also has the second-lowest infant mortal-
ity rate in the nation. The full report, including cus-
tomizable interactive rankings, can be found at 
freedominthe50states.org.  
 
A TIMELY DEFENSE      

C ato’s project to repeal the Jones Act—a harmful bit 
of protectionist legislation from the 1920s that  

restricts the use of foreign-built ships in American  
waters—has the special interests on edge and fighting 
back. In a Washington Times opinion piece also touted 
by the American Maritime Partnership, a domestic  
industry group that defends the Jones Act, U.S. Rep. 
Duncan Hunter (R-CA) defended the law as crucial to 
national security. At the time, Hunter was chair of the 
House Coast Guard and Maritime Transportation Sub-
committee and thus a key obstacle to any attempts at 
reform. But in August, Hunter was indicted by a federal 
grand jury on charges of misusing campaign funds for 
his personal expenses, and was promptly stripped of his 
committee assignments by House Republican leader-
ship. Advocates of repeal, however, also lost an impor-
tant ally with the passing of Sen. John McCain (R-AZ),  
a passionate longtime foe of the Jones Act. 
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C ato senior fellow JOHAN NORBERG addresses audience 
questions at a screening of his new public television docu-

mentary, Sweden: Lessons for America?, on the history, politics, 
and economy of his home nation. 

A  viation Week columnist RICHARD ABOULAFIA discusses 
the possibility of legalizing supersonic commercial 

flights at a Cato conference in September on the future of 
aerospace regulation.  

C A T O  E V E N T S

L IZ TRUSS, member of Parliament 
and chief secretary to the Treasury 

of the United Kingdom, speaks at Cato 
in September on how to convince young 
voters in the UK of the benefits of free 
markets. 

J EFF VANDERSLICE moderates a Capitol Hill briefing in the Rayburn House  
Office Building. Cato’s MICHAEL CANNON and CHRIS POPE of the Manhattan 

Institute spoke to congressional staff and reporters about a new rule expanding 
short-term health insurance options. 
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P ATRICK PORTER of the Royal 
United Services Institute speaks 

about the past, present, and future of the 
liberal international order, the subject of 
his recent Cato Policy Analysis.

I n October, Harvard Law School professor YOCHAI BENKLER (left) speaks at a 
Cato forum about his new book, Network Propaganda: Manipulation, Disinforma-

tion, and Radicalization in American Politics, with commentary from REBECCA 
MACKINNON (right), director of New America’s Ranking Digital Rights project.

C ato Club 200 brought together Sponsors and scholars at the Salamander Resort & Spa in Middleburg, Virginia. 1. Spon-
sors ask questions during a panel. 2. EMILY EKINS interviews author and poker champion ANNIE DUKE. 3. DAVID BOAZ 

interviews MARTY BARON, executive editor of the Washington Post. 4. PETER GOETTLER and ILYA SHAPIRO talk with attendees. 
5. Pulitzer Prize–winning historian GORDON S. WOOD is interviewed by author ANDREW O’SHAUGHNESSY. 

1. 2.

4. 5.3.
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NET NEUTRALITY 
On its face, the principle of net neutrality 

seems unobjectionable: internet service 
providers (ISPs) such as AT&T, Verizon, and 
Comcast should enable access to all content 
and applications regardless of the source, 
without favoring or blocking particular prod-
ucts or websites. This approach has always 
been a norm under which the internet has 
operated since its inception. The question for 
today is whether the government needs to 
enforce this norm via regulation or let market 
participants test different ways to improve 
the delivery of content over the internet. 

The regulation of telecommunications 
services has always been an ungainly mess. 
From the 1910s until its breakup in the 1980s, 
AT&T’s monopoly on telephone service was 
regulated first by the Interstate Commerce 
Commission (ICC) and then by the Federal 
Communications Commission (FCC) after 
its establishment during the New Deal era. 
Telephones were placed under Title II of the 
1934 Communications Act, which had its 
origin in the ICC’s regulation of railroad com-
mon carriers. Title III governs frequencies 
used by radio and television broadcasters. 
Other sections regulate cable TV and satellites 
and set rules for the auction of airwaves for 
wireless cellular services. 

When the term “net neutrality” emerged 
in the public discussion in 2004, it was in 
response to entrepreneur Jeff Pulver’s creating 
a Voice-over-Internet-Protocol (VoIP) com-
pany. Pulver wanted to be free to develop 
software for internet telephone calls. Tra-
ditional telephone companies argued that 
internet telephony should be regulated just 
like they were. But then FCC chair Michael 
Powell articulated what he called the “four 
freedoms” of the internet: (a) freedom to 
access content, (b) freedom to use applica-
tions—like Jeff Pulver’s Free World Dialup 
VoIP, (c) freedom to attach personal devices 
to the network, and (d) freedom to obtain 
information about their ISP plans and policies. 
The Pulver Order, released within days of 

Powell’s “Preserving Internet Freedom” speech, 
said that VoIP was an information service. 
And information services, unlike telecom-
munications services, would not be regulated 
under the stricter regime of Title II.  

The 1996 Telecommunications Act left 
it to the FCC to decide whether or how to 
regulate broadband internet access from 
cable modems, digital subscriber lines (and 
later fiber optics), and wireless transmission. 
The approach under the administrations of 
Bill Clinton and George W. Bush was to put 
everything possible into Title I, which gov-
erned the agency’s “ancillary authority,” and 
to call them “information services.” Doing 
so avoided the common-carrier rules that 
require neutrality and nondiscrimination 
in the delivery of content. At the same time, 
the cable and telecom and wireless companies 
were investing and building more broadband 
connections. They too wanted to get out 
from under the regulatory regime. In their 
view, the internet worked so well because 
government regulated it so little. 

Barack Obama had a much more pro-
regulation worldview. He and his allies 
 believed that the internet’s convention of 
allowing innovators to launch new products 
and services without seeking permission 
from media gatekeepers was threatened by 
the big communications companies. The 
cable industry operated by bundling content 
distribution with pay-television services. 
These vertically integrated cable system 
operators had the power to thwart new 
entrants from launching new channels. That 
dynamic is absent from the internet, but 
progressives feared that the internet was in 
danger of becoming like cable TV.  

But that’s not likely to happen. A provider’s 
blocking or throttling access to any websites 
or service has happened so rarely that it’s 

laughable to characterize the possibility as 
any kind of problem. And yet strong passions 
have been stirred by the fear that big com-
munications companies might mess with the 
consumer’s expectation of net neutrality. 

Obama’s first FCC chair, Julius Gena-
chowski, took a “light touch” regulatory 
approach as he attempted to put net neutrality 
into law. Genachowski kept wired internet 
access as an information service rather than 
a telecommunications service but added a 
narrow proscription against blocking and 
throttling. Verizon Communications sued 
and won, prompting the next FCC chair, Tom 
Wheeler, to try again. At first, this attempt 
appeared to be headed for the same defeat in 
court. But then Silicon Valley content giants, 
including Google, Facebook, Twitter, and 
Netflix, launched an all-out publicity war, 
enlisting celebrities and mobilizing young 
progressives to demand the adoption of net 
neutrality.  

The companies that drove the engine of 
America’s information technology machine 
essentially argued as follows: We provide the 
good stuff that you—the American consumer—
want. You go to Google to get your searches 
answered. You want Facebook to keep up on 
posts from friends, families, and trusted content 
providers. Access to the content in the Apple 
iTunes store or to Amazon Prime streaming 
video subscriptions doesn’t need to be regulated 
because we tech giants compete vigorously 
among ourselves. But Washington does need 
to step in and regulate the telecom market 
because of a lack of competition among ISPs. 
And the FCC agreed in 2015 with what was 
officially dubbed the Open Internet Order.  

The argument for net neutrality might 
have served tech giants well under Obama, 
but it wasn’t as well received by the Trump 
administration. And for incumbent telecom 
providers, the new administration has been 
a time for political payback. On December 
14, 2017, the Obama-era approach to net neu-
trality was starkly reversed by the Federal 
Communications Commission under Chair 
Ajit Pai.  

Continued from page 1

The regulation of 
telecommunications 

services has always been 
an ungainly mess. ”

“
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For years, many of the industry’s leading 
lights pressed the hardest for Washington to 
rescue them from the always-unpopular ISPs. 
Now some of the same companies, like Apple, 
are themselves the target of a trust-busting 
zeal among resurgent progressives in the 
Democratic Party and Steve Bannon–style 
nationalist populists. 

Major content companies like Google, 
Facebook, and Netflix feared that ISPs would 
seek to throttle their services as a way of 
extracting payment for prioritization. Par-
ticularly for data-intensive video- streaming 
services like Netflix and Google’s YouTube, 
this concern had a certain economic logic, 
even as it remained hypothetical. Having 
long courted Silicon Valley as a key con-
stituency and facing a highly visible public 
demand with enthusiastic grassroots support 
on the left, Obama complied.  

The D.C. Circuit Court of Appeals upheld 
the new rules in June 2016, giving the FCC 
remarkably wide deference to do nearly what-
ever it wants with the internet. At first, it 
seemed like a major victory for progressives 
keen on heavier regulation. But with a change 
in administration, what the FCC now wants 
to do is very different from what it wanted 
to do just a few years ago. 

FCC Chair Pai effectively eliminated all 
of these new internet rules with the exception 
of a 2010 transparency requirement. Under 
the 2017 decision adopted by the agency 
on December 14, broadband providers can 
prioritize traffic for a fee, or for affiliated 
companies, or to block access to any or all 
websites and services, so long as they disclose 
those practices. Enforcement will be turned 
over to the FTC, on the theory that this 
change is a matter of antitrust and compe-
tition law rather than technology regulation. 
It now takes the FCC completely out of the 
business of micromanaging disputes about 
broadband traffic between telecom and 
content companies. 

Silicon Valley’s regulations-for-thee-but-
not-for-me attitude has come back to bite 
them. They want the strictest form of reg-

ulation for telecommunications providers 
but no scrutiny of themselves, and now the 
tables have been turned.  

Pai has not hesitated to point out the 
hypocrisy as he has moved to undo the net 
neutrality rules. In a November 29 speech 
in the lead-up to his net neutrality rollback, 
he said that the tech giants are “part of the 
problem” of viewpoint discrimination. 
“Indeed, despite all the talk about the fear 
that broadband providers could decide what 
internet content consumers can see, recent 
experience shows that so-called edge providers 
are in fact deciding what content they see. 
These providers routinely block or discriminate 
against content they don’t like.”  

As examples, Pai cited Twitter’s blocking 
Rep. Marsha Blackburn (R-TN) from adver-
tising her Senate campaign with a message 
about partial-birth abortion, Apple’s block-
ing an app for cigar aficionados, Google– 
YouTube’s demonetizing videos from con-
servative commentator Dennis Prager and 
his “Prager University,” plus “algorithms that 
decide what content you see (or don’t), but 
aren’t disclosed themselves” and “online 
platforms secretly editing certain users’ 
comments.” Others have termed the need 
for clarity about algorithms as a form of 
“search neutrality.” The next day, for good 
measure, Pai blasted Facebook and Twitter 
for contributing to the rise of incivility in 
public discourse and “the breakdown in 
human interaction.”  

The Internet Association, a lobbying 
group for content companies like Google, 
Facebook, and Twitter, served up the standard 
response: “Websites and apps operate in a 
competitive environment with low barriers 
to entry where choice and competition are 
a click away. This stands in stark contrast to 
ISPs, where more than 60 percent of Amer-

icans have no choice in high speed broadband 
provider.” As the battle over regulating social 
media and search engines turns to Capitol 
Hill, we can expect legislators to vigorously 
debate whether consumers are better served 
by a “light touch” regulatory approach or by 
the truly free-market deregulation imple-
mented by Pai.  

But if regulation returns, the tables have 
turned such that Google and Facebook would 
likely be subject to any such rules that get 
passed. As AT&T CEO Randall Stephenson 
argued in a full-page advertisement in January, 
legislation “would provide consistent rules 
of the road for all internet companies across 
all websites, content, devices and applications.” 
In other words, no more free ride for tech 
companies at the expense of the telecom 
players: neutrality regulation either applies 
to everyone or to no one. 

 
ANTITRUST    

Twenty years ago, the administration of 
Bill Clinton put forth an official government 
policy declaring that information technology 
industries—separate and apart from govern-
ment treatment of telecommunications—
should be effectively immune from govern-
ment regulation. Republicans, opposed to 
practically everything else Clinton stood for, 
cheerfully agreed.  

For Silicon Valley, that all seemed great—
except when it came to Microsoft, the soft-
ware giant from the north. Eric Schmidt, 
who would later become CEO of Google, 
played a crucial role in rallying Silicon Valley 
against Microsoft through his role as chief 
technology officer at Sun Microsystems, 
and then as CEO of networking company 
Novell. Apple also played a role. The Clinton 
Justice Department put forward a theory 
about how Microsoft improperly leveraged 
the monopoly it had earned in the market 
for computer operating systems into the 
market for so-called middleware software. 
Hence, Microsoft was the original example 
of a “platform monopoly.”  

Yet the allegations, even as proved, never 

Their regulations- 
for-thee-but-not-for-
me attitude has come 

back to bite them. ”
“
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justified the demand for breakup. Once the 
D.C. Circuit Court of Appeals took that 
option off the table with a 2001 en banc deci-
sion, the Bush administration Justice Depart-
ment settled the case in 2002 with a 10-year 
consent decree. 

Both Microsoft’s critics in Silicon Valley 
and its defenders among free-market econ-
omists acknowledged that the case needed 
to turn on the consumer welfare standard, 
per the appeals court: “To be condemned as 
exclusionary, a monopolist’s act must have 
an ‘anticompetitive effect.’ That is, it must 
harm the competitive process and thereby 
harm consumers.” 

Law professors Geoffrey Manne and 
Joshua Wright—in a 2011 paper on Google 
and antitrust—summarized decades’ worth 
of Supreme Court jurisprudence on Section 
2 of the Sherman Act against attempted 
monopolization: 

•  Mere possession of monopoly power 
is not an antitrust offense. 
• The mere exercise of lawful monopoly 
power in the form of higher prices is not 
an antitrust violation. 
• Courts must be concerned with the 
social costs of antitrust errors, and the 
error-cost framework is a desirable ap-
proach to developing standards that in-
corporate these concerns. 
This “error-cost framework” requires the 

plaintiff, often the government, to prove exclu-
sionary conduct. The accused monopolist 
has the opportunity to introduce evidence 
of pro-competitive effects. Unrebutted positive 
effects are then weighed against the consumer 
harms of exclusionary effects. 

Google appeared to be heading down 
the same path as Microsoft in the first Obama 
administration. Although estimates vary 
for market share in the United States, Google 
is undoubtedly dominant and currently has 
around 90 percent of global searches. The 
Justice Department imposed restrictions 
on Google’s acquisition of ITA Software’s 
airline flight-pricing information. And the 
Federal Trade Commission began a far more 

significant review of whether Google’s search 
results favored its own products over those 
of competitors.  

One of Microsoft’s former attorneys 
thought that Google had crossed the line 
without offering sufficient justification. Sum-
marizing Google’s dilemma in the Wall Street 
Journal in September 2010, Charles “Rick” 
Rule wrote, “What goes around comes around.” 
Taking his cue from Microsoft’s experience, 
he said, “The last 10 years have shown that 
reasonable antitrust rules can be applied to 
prevent exclusionary conduct by dominant 
tech firms without destroying market forces.” 

Yet in January 2013, all five FTC commis-
sioners held that Google provided more ben-
efits than harms to competition. “The totality 
of the evidence indicates that, in the main, 
Google adopted the design changes that the 
Commission investigated to improve the 
quality of its search results, and that any 
negative impact on actual or potential com-
petitors was incidental to that purpose,” 
according to the official statement concluding 
the investigation. The rather modest changes 
agreed to by Google included not “scraping” 
the content of its rivals for specialized search 
results, as well as dropping contractual restric-
tions that made it harder for small businesses 
to advertise on competing search advertising 
platforms. 

That FTC decision not to sue Google is 
increasingly under fire, by conservatives as 
well as progressives. In late August, Sen. Orrin 
Hatch (R-UT) asked that FTC Chair Joseph 
Simmons revisit Google’s role in search and 
digital advertising. That request came after 
three days in which Trump went on the 
warpath against Google, and also Facebook 
and Amazon, saying that the companies may 
be in a “very antitrust situation.” 

Google had argued that in search opera-
tions—unlike with broadband providers—
the costs to switch remain minimal. “Internet 

platforms are not natural monopolies. Although 
some digital companies exhibit scale economies, 
they do not produce undifferentiated products 
and face relatively low costs of competitive 
entry,” writes Glenn Manishin on the blog 
of the Computer and Communications Indus-
try Association. “If digital platforms were 
natural monopolies, Google could not have 
dethroned Yahoo search, Myspace and Friend-
ster would not have been surpassed by Face-
book, and Amazon’s small business e-com-
merce platform would not have been bested 
by the start-up Shopify.” 

Google’s competitors and critics employed 
what is becoming a more common tactic: go 
to Europe to make charges. Indeed, the Euro-
pean Commission, the executive of the Euro-
pean Union, has taken an aggressively pro-
tectionist approach that has singled out Amer-
ican tech giants. In June 2017, it announced 
a fine of €2.4 billion , or $2.8 billion, against 
Google. It was for the same claims dismissed 
by the FTC. In July 2018, the EU lodged its 
second fine: €4.3 billion ($5.1 billion) over 
allegedly illegal restrictions on Android device 
makers and mobile network operators. (It’s 
worth noting that Trump himself criticized 
the verdict in a tweet: “The European Union 
just slapped a Five Billion Dollar fine on one 
of our great companies, Google.”) A third 
EU case involving Adsense has not yet con-
cluded. It’s still unclear whether American 
state attorneys general will also jump on board 
against Google, as they did in the Microsoft 
case—although the Justice Department and 
14 state attorneys general did attend a meeting 
on September 25 to consider growing concerns 
about the power of social media giants. 

Of course, the tech industry has never 
been exempt from laws of general applicability. 
But the once-unvarnished “success story” 
narrative has been scrapped for fashionable 
tech-bashing, as seen in popular books such 
as Jonathan Taplin’s Move Fast and Break Things: 
How Google, Facebook, and Amazon Cornered 
Culture and Undermined Democracy; Franklin 
Foer’s World without Mind: The Existential 

‘What goes  
around comes  

around.’”
“

Continued on page 17
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TREVOR BURRUS: If you have a cell phone 
on you and it’s currently turned on, it is ping-
ing various cell towers all around us. Through 
that pinging mechanism, your cell phone 
company is able to know roughly where you 
are. It can’t be as precise as “second row, 
third seat,” but it can put you here at the 
Cato Institute or at least on this block.  

Carpenter v. United States turned on the 
question of whether the government needs 
to obtain a warrant before getting that in-
formation from your cell phone provider, 
which can be obtained with a mere admin-
istrative subpoena under the Stored Com-
munications Act, without needing to ask a 
judge for approval or to show probable 
cause. Timothy Carpenter was incriminated 
by his own cell phone when he took part in 
a series of robberies of RadioShacks. Once 
they had his name, the FBI subpoenaed his 
mobile carrier for the cell site location in-
formation—or “CSLI,” as it’s referred to 
throughout the opinion—during a four-
month period. The request resulted in the 
government’s obtaining 12,898 location 
points cataloguing Carpenter’s movements 
at an average of 101 points per day. Carpen-
ter was convicted and sentenced to more 
than 100 years in prison.  

Over the past 10 years, many questions 
have arisen about the interaction of the 
Fourth Amendment and technology. In  
2012 was United States v. Jones, which asked 
whether a warrant is required when a govern-

ment agent attaches a GPS device to your car 
and tracks your movements. The Court ruled 
that a warrant is needed, because of the phys-
ical trespass to the vehicle that occurred 
upon attaching the GPS tracker.  

And in Riley v. California in 2014, the 
Supreme Court considered whether the 
government needed a warrant to search 
your cell phone after an arrest. The question 
was whether in the same way as when you’re 
taken to the police department after an ar-
rest and are searched for weapons and con-
traband, the police could also search the 
contents of your cell phone. The Court 
ruled that police needed a warrant to search 
the cell phone. Chief Justice John Roberts, 
in that opinion, strongly emphasized how 
important our cell phones are to us now and 
how much information about us is in those 
cell phones.  

So you could look at Carpenter v. United 
States as a compilation of these two cases: 
your cell phone keeps a lot of data tracking 
your locations, but it doesn’t have the tres-
pass element from Jones because you volun-
tarily “attached” your cell phone to yourself.  

Since 1967, the case of Katz v. United 
States has guided all our conversations about 
the Fourth Amendment with some small 
caveats. Katz dealt with the question of 
whether the Fourth Amendment is bound 
to property rights, specifically whether the 
government could put a listening device in 
a phone booth and record the conversations 

in it without the warrant.  
In Katz, the Court said that the Fourth 

Amendment protects “people not places,” 
and therefore they were going to define the 
word “search” using a “reasonable expecta-
tion of privacy” test. Now this might sound 
strange to anyone who has ever used the 
word “search” in common parlance and did 
not mean violating a reasonable expectation 
of privacy. But the big question in Fourth 
Amendment law is, when does the Fourth 
Amendment apply? And it applies when po-
lice and law enforcement and other govern-
ment agents have performed a search. So 
what does that mean? Katz told us at least 
one definition of a search is when it violates 
your reasonable expectation of privacy.  

Katz led to Smith v. Maryland and United 
States v. Miller, which gave us something 
called the third-party doctrine. Third-party 
doctrine seems to follow inevitably from 
the reasonable expectation of privacy test. 
The reasoning is that if you give up your in-
formation to a third party, then it is now 
theirs, not yours, so you don’t have any ex-
pectation of privacy in that information. 
That includes trash you put out on the curb, 
your bank records, and the numbers you dial 
on your phone. And that all seems quite 
problematic now, because the amount of in-
formation held by third parties on all of us 
is quite vast.  

So third-party doctrine seems to violate 
the basic premise of the Fourth Amend-
ment, which is that the government should-
n’t be able to obtain so much information 
about me without a warrant. Under the 
third-party doctrine the Fourth Amend-
ment doesn’t protect my Google searches, 
or information held by my cell phone com-
pany, or my bank records. That’s the ques-
tion that came before the court in the 
Carpenter case.  

In his dissent, Justice Neil Gorsuch won-
dered why under current Fourth Amend-

P O L I C Y  F O R U M
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ment law the government can apparently 
demand a copy of all your emails from 
Google or Microsoft without implicating 
your Fourth Amendment rights. Can it se-
cure your DNA from a company like 
23andMe without warrant or probable 
cause? Smith and Miller say yes it can, follow-
ing the logic of Katz, but that strikes me and 
others as a result that’s difficult to accept. It 
also seemed to strike Chief Justice Roberts 
as difficult to accept, but it’s not exactly 
clear why. Roberts seemed uncomfortable 
with the possibility of overturning the 
third-party doctrine, or overturning Katz, 
which would be a huge move.  

In the majority opinion, Roberts tried to 
fit protection for cell tower information 
within the third-party doctrine and the rea-
sonable expectation of privacy test, and 
how he does that is rather muddled. The 
doctrine that we get from his majority opin-
ion is a sort of a balancing test, what Orin 
Kerr has called the “equilibrium-adjustment 
theory of the Fourth Amendment.” As 
Roberts put it, “As technology has enhanced 
government’s ability to encroach upon areas 
normally guarded from inquisitive eyes, this 
Court sought to assure preservation of that 
degree of privacy against government that 
existed when the Fourth Amendment was 
adopted.”  

He ends up deciding that cell site loca-
tion information is a unique type of infor-
mation that is different from bank records 
and different from the phone numbers you 
dial when he says that it is a “new phenom-
enon qualitatively different from telephone 
records and bank records and has a unique 
nature.” Therefore, he creates a narrow 
holding that cell phone location data of a 
certain sort is a special case worthy of spe-
cial protection, and thus the government 
must obtain a warrant for it in most cases.  

So when I first saw the opinion, I was a lit-
tle bit befuddled by the scope of it, and lower 
courts are still chewing it over. We haven’t 
seen a lot of decisions, especially at the ap-
pellate level, applying it yet. I looked it up, 

and most of the cites of Carpenter are people 
having their case reconsidered and re-
manded in light of the decision.  

But I hope Gorsuch’s dissent is his first 
salvo in a career-long battle against existing 
Fourth Amendment doctrine, against Katz 
and the reasonable expectation of privacy 

test unmoored from property rights, and I 
hope to engage in that. Gorsuch’s reading of 
the Fourth Amendment is that it’s tied to 
property rights, and that you can have various 
sorts of contractual property rights in infor-
mation held by third parties, like your bank 
or your cell phone provider. There are many 
open questions to be addressed. But now we 
can start working through what this means, 
and it will be exciting to watch how it goes. 

 
MARK BRNOVICH: Gambling has a strange 
or rich history in this country depending on 
one’s perspective. Benjamin Franklin ran 
the Philadelphia lottery. The Continental 
Army was financed through various lotter-

ies. There are buildings at Harvard that 
were financed through lotteries. Going 
back to Greek mythology, it was said that 
Poseidon, Hades, and Zeus gambled for 
who would control the heavens, the earth, 
and the seas. Even in the Old Testament and 
the New Testament, there are references to 
gambling. So gambling’s always been 
around, and we’ve always had a bit of a love–
hate relationship with it. And I would sub-
mit to you that part of that is because 
historically gambling has been a cash-inten-
sive industry with associated social costs.  

As a society, we will tolerate a certain 
amount of gambling. But when it causes a 
scandal or incurs a social cost, there’s a back-
lash, and suddenly people don’t want it 
around anymore. And that’s important to 
consider when analyzing Murphy v. NCAA 
because changes in society’s attitude toward 
gambling over the past few decades provide 
context for Murphy. Any time the Court 
makes any decision, it doesn’t happen in a vac-
uum; it happens in a certain social context. 

When the Professional and Amateur 
Sports Protection Act (PASPA) was passed 
in 1992, we had just gone through a wave of 
gambling expansion. In 1954, a state senator 
proposed the first modern lottery to help fi-
nance public schools in New Hampshire. 
And he tried for 10 years before it was finally 
passed in 1964. Then in 1967, New York got 
the lottery.  Then, we start having this ex-
plosion. The Indian Gaming Regulatory Act 
was passed in the late 1980s, which led to 
tribal casinos throughout the country. In re-
action to this expansion, Congress looked 
for a way to stop or minimize the amount of 
gambling on sports, and passed PASPA to 
ban sports betting in most of the country. 
But PASPA didn’t create a direct federal 
prohibition of sports gambling. Rather, it 
sought to prohibit the states from legalizing 
it or repealing their state-law bans. PASPA 
grandfathered certain states that had legal 
sports betting, most notably Nevada.  

You may recall that New Jersey legalized 
casino gambling in Atlantic City in the 
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of the Fourth  
Amend ment. ”

TREVOR BURRUS



1970s, in a measure approved by a public 
vote. Casinos really kicked off in the late 
1970s and into the 1980s. But when PASPA 
was passed, New Jersey did not have legal 
sports gambling, so it was not included in 
the grandfather provision. New Jersey even-
tually passed a constitutional amendment 
in 2011 to allow sports gambling. This 
amendment was challenged. It did not go to 
the Supreme Court; the appellate court up-
held the PASPA anti-authorization rule. 
But then the legislature made a second ef-
fort to allow sports gambling in 2014. That 
case did eventually make it up to the 
Supreme Court in Murphy.  

It was a 7–2 decision, with Justice Samuel 
Alito writing the opinion. The focus of the 
opinion was on PASPA’s anti-authorization 
provision, which banned states from au-
thorizing sports betting. The Court held 
that the provision violated the anti-com-
mandeering doctrine. Under this doctrine, 
Congress can’t tell a state what to do, be-
cause it’s essentially commandeering the 
state’s resources and abrogating the state’s 
sovereignty. This principle had come up in 
prior cases, including New York v. United 
States, which arose when Congress at-
tempted to impose obligations on the states 
regarding nuclear waste disposal. In New 
York, the Court said Congress cannot force 
state agents to do something, in this case to 
take title of radioactive waste. Five years 
later in Printz v. United States, again using the 
anti-commandeering principle, the 
Supreme Court said the federal government 
could not tell the states that they had to do 
background checks on individuals purchas-
ing firearms. In other words, Congress can-
not commandeer the resources of the states 
to do something the federal government 
wants done. 

One of the interesting things about Mur-
phy is that Justice Alito outlined how the 
anti-commandeering doctrine applies in 
two ways: Congress can’t command the 
states to do something in the spheres cov-
ered by the doctrine, but Congress also can’t 

command the states not to do something. In 
this case, Congress can’t forbid the states 
from passing laws authorizing gambling. 
Alito said it’s a distinction without a differ-
ence, between forbidding the states to do 
something and commanding the states to 
do something. Action and inaction are two 

sides of the same coin, two ways of the 
states’ exercising the same reserved power. 
That’s a very important principle, and we’ve 
already seen some of the consequences of it 
being articulated in Murphy.  

In the several months since Murphy was 
handed down, we’ve already seen some ram-
ifications of the decision—for example, 
cases regarding the legality of sanctuary 
cities. In Philadelphia v. Sessions, the district 
court applied the anti-commandeering doc-
trine to strike down 8 U.S.C. § 1373, which 
told states they couldn’t preclude local gov-
ernments from assisting federal immigra-
tion enforcement. As explained in Murphy, 
the federal government can neither tell 
state or local law enforcement officials what 

they must do, nor what they can’t do. Re-
cently, a similar analysis came from another 
district court in United States v. California. 

These cases are still winding their way 
through the court system. It will be inter-
esting to see what happens, because I do 
think that immigration enforcement is a lit-
tle bit different from, say, sports gambling. 
But it does seem to me at first blush that 
Murphy is a pretty broad decision.  

The anti-commandeering doctrine 
doesn’t care whether the intrusion on state 
sovereignty is affirmative or negative. The 
Court is going to limit the power of Con-
gress to tell states both what they must do 
and what they can’t do. This holding could 
have broad implications in other areas of 
the law, such as immigration and taxation.  

When we talk about checks and bal-
ances, people tend to think about it in tradi-
tional terms: the legislature being a check on 
the executive, and the executive being a 
check on the judiciary. And there’s that tri-
angle you learned in elementary school 
where they all check each other. But the re-
ality is that the Framers of our Constitution 
fully expected the states to be a check on the 
federal government. And the idea is that we 
would preserve liberty by limiting the federal 
government’s powers and authorities, and 
having states zealously guard the rights of 
their citizens. That was a part of the Consti-
tution’s original system of checks and bal-
ances, and it’s why I think that Murphy is 
intriguing on a lot of levels. It really does re-
store this balance. It helps push back against 
Congress and its ability to micromanage the 
states. In the end, I think Murphy will be a 
great victory for individual liberty.  

 
JOSEPH BISHOP-HENCHMAN: “Commerce 
clause” is a dirty word among libertarians. 
But the commerce clause I’m speaking 
about today is not the evil, bad, interstate 
commerce clause—the one that’s allowed 
the federal government to ban even in-
trastate noncommerce—but the good inter-
state commerce clause, the one that bans 
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state laws that discriminate against or un-
duly burden interstate commerce. It first 
emerged in the case of Gibbons v. Ogden in 
1824 when, who else, New Jersey and New 
York were squabbling about who got to mo-
nopolize ferry trade traffic between them. 
Chief Justice John Marshall ruled, in effect: 
“Neither of you; the Constitution’s com-
merce clause gives the power over interstate 
commerce to the federal government, even 
when the Feds have done nothing.” So 
states cannot harm interstate commerce, 
and free trade between New Jersey and 
New York proceeded.  

So for a long time after Gibbons v. Ogden, 
the rule was “states cannot tax interstate 
commerce at all.” And that worked well 
enough when interstate commerce was 
properly defined and was a tiny portion of 
our economy. But it became increasingly un-
workable as we entered the 20th century, and 
increasing numbers of jobs, companies, 
transactions, and people crossed state lines 
frequently and routinely. In the 1930s and the 
1940s, the Supreme Court greatly expanded 
the definition of interstate commerce to in-
clude nearly everything. The flip side of that 
is that a total prohibition of state taxation of 
interstate commerce consistently applied 
under that definition would deprive states, 
counties, and cities of all tax revenue, except 
for maybe property taxes. Now maybe that’s 
not so bad, but it’s not the path that we took. 
Instead, the Supreme Court had to modify 
its total prohibition, to allow states to tax in-
terstate commerce in certain circumstances. 
The gist of it is that a tax has to be nonsur-
prising, nonburdensome, and nondiscrimi-
natory. Let me take those in reverse order.  

First is nondiscriminatory. That means a 
tax on an activity out of state should be no 
more than the tax on identical activity in 
state. States love trying to get around this—
taxing outsiders to benefit voters—and the 
Supreme Court deserves full credit for slap-
ping this down almost every time.  

Nonburdensome means the state enact-
ment cannot be so costly, so complex, and 

so damaging that it’s really just a tariff with 
the purpose of banning imports to benefit 
instate producers. That’s a no-no, and you’ll 
get even Justice Clarence Thomas angry at 
you. The hard part for lawyers like me is 
finding that line between normal, everyday, 
ordinary tax compliance and burdensome, 

tariff-like, unconstitutional tax compliance. 
It’s a fun job.  

Nonsurprising—and that’s where this 
year’s decision comes in—means whomever 
you’re taxing has to have some kind of con-
nection, some kind of nexus, with the state. 
To me, that sounds an awful lot like due 
process; that class I had first year. When can 
you be sued in a jurisdiction? Do you have 
enough minimum contacts? It sounded like 
due process to just about every constitutional 
scholar who’s taken a look at the question. 
But in 1967, the Supreme Court looked at it 
and said, “That’s not a due process question, 
that’s a commerce clause question.” The case 
involved a mail-order company that sent cat-
alogs and sold stuff through the mail to peo-

ple in Illinois. The case was National Bellas 
Hess v. Department of Revenue of Illinois, and 
the Court essentially said: “No, nexus is a sep-
arate test under the commerce clause and a 
separate standard. The nexus has to be suffi-
cient or substantial.” Well, what does that 
mean? This they defined as “physical pres-
ence of the seller inside the state.” 

Now that itself is a difficult term because 
corporations are never actually physically 
present. They are metaphysical entities, 
truly only present in the form of a piece of 
paper and a filing cabinet, usually in 
Delaware. Their employees, their building, 
their correspondents, their packages, and 
their advertisements—these things can be 
physically present, but they are representa-
tions, or proxies, for corporations, not cor-
porations themselves.  

Now I once thought physical presence 
could be a restraint on state governance. A 
decade of experience dealing with that stan-
dard has taught me that it is not. Independ-
ent contractors who are nonemployees that 
do certain functions for you who are physi-
cally present in a state count as physical pres-
ence. New Jersey saw a truck as it entered the 
state and demanded back taxes before allow-
ing it to go on and deliver its goods, because 
even a fleeting physical presence legally 
counts as physical presence. Washington 
State demanded seven years of taxes from a 
CEO who flew into the state to visit family, 
because unrelated-to-business physical pres-
ence counts as physical presence. And Mas-
sachusetts now says that any website that 
places cookies on the computers of Massa-
chusetts residents is subject to state taxes, be-
cause physical presence of electronic “ones” 
and “zeros” counts as physical presence. 

But the direct issue in South Dakota v. 
Wayfair was whether the commerce clause 
restrains South Dakota from collecting sales 
tax from Wayfair on Wayfair’s sales to South 
Dakota residents. It’s not discriminatory. 
The exact same tax is collected by South 
Dakota businesses on their sales to South 
Dakota residents. It’s not burdensome. 

“Wayfair affirmed the  
dormant commerce 

clause—that’s  
good news. ”

JOSEPH BISHOP-HENCHMAN
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South Dakota actually has a pretty-easy-to-
comply-with sales tax system: just a couple of 
rates, a pretty broad base that is uniform 
across the state, and the state even provides 
“lookup” and “definition” software, and 
they’ve centralized collections so you only 
have to deal with one entity in the state. 
South Dakota is also 1 of 22 states that is a 
member of a multistate compact, stream-
lined sales tax governing board to make in-
terstate sales tax collection a “one-stop shop.”  

So the Wayfair case came down to—not 
surprisingly—does Wayfair have a minimal 
level of activity to have to collect South 
Dakota sales tax? Is there a sufficient nexus? 
There is, the Supreme Court ruled. In a 5–4 
decision—but not the usual conservative–
liberal 5–4—the Court said “nexus” is not 
physical presence. Now it’s worth noting 
that the Court was actually 9 to 0 on the 
physical presence rule—with even the dis-
senters saying that Bellas Hess was wrongly 
decided. The four dissenters’ beef was that 
Congress should fix this, not the Court.  

So if nexus is not physical presence, then 
what is? Here’s where I was worried, and 
where many others were worried too, but 
luckily Justice Anthony Kennedy—who 
wrote what turned out to be his last-ever ma-
jority opinion—left us with some guidance 
that we have called the “Wayfair checklist.”  

•  The tax cannot be applied to only min-
imal fleeting activity. South Dakota applies 
its tax only if you sell at least $100,000 a 
year or 200 transactions into its state. The 
Court found that reasonable. 
•  The tax can’t be retroactive. Compli-
ance has to be easy, with simplified rates 
and uniform definitions. If there are lots 
of taxes in a state, the state has to provide 
one place to pay them all and access to 
software to look up that information.  
•  It can’t be discriminatory, of course, and 
the taxpayer has to have enough activity in 
the state to meet due process minimums.  
Today, Constitution Day, honors the day 

in 1787 when the Framers sent the Constitu-
tion to the states for action. You may recall 

that our independence was declared in 1776. 
Within that 11-year interim was a period of 
interstate squabbling, interstate tariffs, and 
interstate trade wars. One of the big reasons 
James Madison and others desired to call the 
Constitutional Convention was to give the 
federal government the power to restrain 
state tax overreaching. One of the legacies of 
that experience is the dormant commerce 
clause. States cannot discriminate against, or 
unduly burden, interstate commerce—even 
interstate commerce that has fleeting physi-
cal presence, unrelated physical presence, or 
electronic physical presence. 

I’m still convincing fellow libertarians 

and conservatives that this standard—aside 
from being constitutionally rooted—will be 
better for individual liberty and state tax re-
straint than the now-overruled physical 
presence standard ever was.  

Wayfair reaffirmed that the dormant 
commerce clause is a thing—that’s good 
news. And it reaffirmed that its purpose is 
to ensure a free trade zone within the 
United States—that’s also good news. Way-
fair also reaffirmed that parochial state in-
terests do not get to burden interstate 
commerce. And that’s why James Madison 
is now making you pay sales tax for the stuff 
you buy online. n

Are we being taken  
for a ride?

N ewly published by the Cato institute, this book is a rich history of rail  
in America, an exposé on the government funds pouring into inefficient 

and outdated rail projects, and a guide to solutions to the transportation chal-
lenges we face. 

Finally, a book that captures 
the excitement of rail travel 
without losing sight of eco-
nomic reality. O’Toole has 
given us a primer on the  
history of passenger rail and 
rail transit, and a careful look 
at the future viability of both.
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C A T O  P U B L I C A T I O N S

T he debate over poverty and 
welfare in the United States 
has typically broken along 
predictable lines: progressive 

advocates of empathy and compassion in the 
form of the traditional welfare state versus 
conservatives who see poverty as the product 
of individual choices absent any systemic 
causes. In his new book The Inclusive Econ-
omy: How to Bring Wealth to America’s Poor, 
Cato senior fellow Michael Tanner seeks to 
forge a new synthesis. By acknowledging sys-
temic and institutional causes of poverty, he 
highlights how anti-poverty programs have 
not only failed to help but have also in many 
cases made the problem worse.  

The same anti-poverty strategy has been 
followed by policymakers in the United 
States for decades: create more government 
programs and spend as much money as pos-
sible. The result has been little visible im-
provement in the lives of America’s poorest 
citizens. Instead of curing the disease, gov-
ernment policy based on transfer programs 
has focused on ameliorating the symptoms, 
and has largely failed to do even that.  

“Over the years, I have come to believe 
that the issue is not as simple as some of  
my previous work may have portrayed it,”  
Tanner writes. “To the degree that I have 
previously portrayed poverty issues as gov-

ernment welfare versus pulling 
yourself up by your bootstraps, I 
was wrong. Any successful fight 
against poverty must deal with 
deeper issues, including those of 
race, gender, and class in America.” 
But instead of the usual progressive 
prescription for ever more spend-
ing on failed programs, he explores 
how bad laws and policies conspire 
to consign millions of Americans 
to a life of impoverishment.  

 Tanner lays out a detailed road 
map to a better anti-poverty 
agenda: curtailing the destructive 
war on drugs, reforming the crimi-
nal justice system, overhauling ed-
ucation to give more control and 
choice to parents, bringing down 
housing costs, demolishing barriers 
that keep the poor away from key 
financial services, and making eco-
nomic growth more inclusive 
through efforts like occupational 
licensing reform.  

 The answer is not redistribution but 
rather eliminating the barriers government 
has erected that keep people trapped in the 
cycle of poverty. Instead of judging anti-
poverty efforts by their intentions, Tanner 
offers a framework to judge them by their re-

sults, while sharing a genuine compassion for 
the plight of those left behind by the current 
system. n  

 
PURCHASE YOUR COPY OF THE INCLUSIVE 
ECONOMY AT RETAIL AND ONLINE BOOK-
SELLERS, OR AT CATO.ORG/STORE.

A fresh approach to the causes of poverty and their solutions 
Breaking the Barriers That Trap People in Poverty

Your very own online store for 
Cato-branded clothing and gifts
The Cato Institute and Lands’ End have joined together to provide you with a 

convenient online store for purchasing Cato-branded products. Nearly all of 
the Lands’ End merchandise on the site can be customized with the Cato logo.   
Show your Cato pride with style.

www.cato.org/landsend
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T he Cato Institute has long 
been dedicated to spreading 
the ideas of freedom through 
books, studies, policy analy-

sis, and research. Starting next spring, the 
Institute will launch a new way to explore 
the message of liberty. Freedom: Art as the 
Messenger will be Cato’s first-ever art exhibit, 
as we open our doors to the general public 
and invite artists across all media to submit 
works for display at the Cato Institute’s 
beautiful building on Massachusetts Av-
enue in Washington, D.C.  

Born of discussions with Harriet 
Lesser—an international exhibition artist, 
Strathmore curator, and longtime friend of 
Cato’s—Freedom: Art as the Messenger will be 
a juried art exhibit on display from April 11 
to June 14 of next year. Entries in all media 
are being accepted with a submission dead-
line of January 11.  

The exhibit’s Call to Entry succinctly ex-
plains the purpose of this project: “We are 
living in an era where people are finding their 
combative voice but having little conversa-
tion or dialogue. The goal of this exhibition 
is to provide a medium for that conversation. 
This exhibition invites all investigative 
points of view in all media; 2-D, 3-D, audio, 

and video. A full spectrum of interpretation 
is invited—whether personal, emotional, 
general, realistic or imagined, communal, or 
individual—addressing Freedom in all its 
manifestations through art.”  

Submissions will be considered through 
a blind jury process and will be juried on aes-
thetic value, mastery of craft, and relevance 

to the exhibition theme. Cash prizes will be 
awarded for Best in Show, Second Place, and 
Third Place at the opening reception. Hon-
orable mentions will also be recognized. n  

 
FOR FURTHER DETAILS AND INSTRUCTIONS  
ON HOW TO SUBMIT WORKS FOR CONSIDERA-
TION, SEE CATO.ORG/FREEDOM-ART-AS-THE-
MESSENGER. 

A new way to reach the public on the value of liberty 
Art Exhibit at Cato: Freedom: Art as the Messenger 

Artist’s visualization of a banner which will be used on Cato’s Massachusetts Avenue building. 

Threat of Big Tech; and Tim Wu’s The Attention 
Merchants. 

Yet these now-criticized tech giants are 
all constantly pushing up against each other, 
and smaller companies, with innovative new 
offers. As tech journalist Scott Rosenberg 
writes: “One problem with today’s charges 
of monopolistic behavior is that there are so 
many monopolists this time around. And 
they’re all competing with one another!” 

As to where the Trump administration 
comes down on antitrust, Washington is still 
trying to parse the meaning of the Antitrust 

Division’s prosecution of AT&T’s proposed 
merger with content company Time Warner, 
a $109 billion transaction—and its dubious 
decision to appeal U.S. District Court Judge 
Richard Leon’s merger approval. The Obama 
administration had blocked AT&T’s proposed 
acquisition of T-Mobile, a $39 billion trans-
action. But that was a “horizontal” merger 
proposal that would have lowered the number 
of nationwide cellular carriers from four to 
three. In a “vertical” merger of content and 
internet distribution, the better parallel is 
Comcast’s acquisition of NBCUniversal, a 
$30 billion transaction approved by the 

Justice Department in 2011 with modest 
conditions.  

Silicon Valley should take all this activity 
as a teachable moment. When the companies 
first went to the government in the 1990s to 
seek intervention against Microsoft, and 
when they pushed for FCC net neutrality 
rules more recently, they set a precedent that 
brought Washington into their industry. They 
took it for granted that regulators would 
never go after content platforms like their 
own, but now it is precisely those platforms 
that are squarely in the sights of many politi-
cians. n 

Continued from page 8
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C A T O  S T U D I E S

W hen the Dodd-Frank 
Act was passed by Con-
gress in 2010, its stated 
intention was to rein in 

practices at major financial institutions 
that contributed to the 2008 crash and the 
Great Recession. In “The Impact of the 
Dodd-Frank Act on Small Business” 
(Research Briefs in Economic Policy no. 
129), Michael D. Bordo and John V. Duca 
examine the negative consequences Dodd-
Frank has had on small business, most 
notably through restrictions on lending to 
small businesses.  
 
HIGH CRIMES AND MISDEMEANORS       
When defending against actual or possible 
impeachment charges, politicians have often 
asserted a narrow reading of the Constitu-

tion’s phrase “high 
crimes and misde-
meanors.” In “Indis-
pensable Remedy: 
The Broad Scope of 
the Constitution’s 
Impeachment Pow-
er” (white paper), 

Cato’s vice president Gene Healy examines 
the original intent and historical practice of 
impeachment in the United States. Contrary 
to the narrow reading advocated by some, 
Healy shows that “misdemeanors” include a 
wide range of misconduct incompatible with 
holding high office, even in cases in which 
the conduct isn’t criminalized by statute. 
 
IMMIGRANT VOTING PATTERNS     
Do higher levels of immigration correlate to 
more electoral victories for Democrats? 
This claim is often at the core of conserva-
tive arguments against liberalizing immigra-
tion laws. In “The Political Impact of 
Immigration: Evidence from the United 
States” (Research Briefs in Economic Poli-
cy no. 130), Anna Maria Mayda and Giovan-
ni Peri find that immigration can have a net 

partisan effect, but that such effects corre-
late more strongly with education and skill 
levels than immigration status. College-edu-
cated immigrants are less likely to vote 
Republican, but so too are college-educated 
native-born Americans.  
 
THE ENGLISH-TRADING PEOPLES       

Ever since the shocking 
referendum results in 
2016, Brexit has caused 
considerable uncer-
tainty over the future of 
the United Kingdom’s 
trading relationships. 
In “The Ideal U.S.-

U.K. Free Trade Agreement: A Free Trad-
er’s Perspective” (white paper), Cato’s 
Daniel J. Ikenson and Simon Lester, together 
with Member of the European Parliament 
Daniel Hannan, outline one possible course 
for a post–European-Union Britain. Free to 
make its own trade deals for the first time in 
decades, the United Kingdom could reap 
substantial benefits by concluding a com-
prehensive free trade agreement with the 
United States. 
 
VOTE WITH YOUR FEET        
The Tax Cuts and Jobs Act of 2017 included 
many sweeping changes to federal tax law, 
with one of the most important being the 
cap on the state and local tax (SALT) deduc-
tion. In “Tax Reform and Interstate 
Migration” (Tax and Budget Bulletin no. 
84), Cato’s Chris Edwards looks at the effect 
the SALT deduction is likely to have based 
on past patterns of interstate migration 
from high-tax to low-tax states. 
 
PUBLIC CHOICE AND PRIVATE  
BENEFITS     
The so-called revolving door has been a 
notorious fixture of regulatory agencies for 
as long as regulatory agencies have existed. 
In a first-of-its-kind study, Haris Tabakovic 

and Thomas G. Wollmann examine patent 
examiners at the United States Patent and 
Trademark Office to see whether they are 
more likely to later work for companies 
whose applications they reviewed. “From 
Revolving Doors to Regulatory Cap-
ture? Evidence from Patent Examin-
ers” (Research Briefs in Economic Policy 
no. 131) confirms the long-held suspicion 
that bureaucrats tend to find lucrative pri-
vate-sector employment with the same 
companies they were once responsible for 
regulating.  
 
VOUCHER LIMITS LOWER QUALITY     
Out of concern for ensuring that voucher 
programs include high-quality schools, 
many states have imposed stringent regula-
tions on what sorts of schools can partici-
pate. In “Who Participates? An Analysis 
of School Participation Decisions in 
Two Voucher Programs in the United 
States” (Policy Analysis no. 848), Cato’s 
Corey A. DeAngelis and Blake Hoarty of 
the Mercatus Center at George Mason Uni-
versity find that such regulations apprecia-
bly reduce the quality of participating 
schools in Wisconsin and Ohio, the oppo-
site of what was intended by policymakers 
in adopting such regulations. 
 
THE MOST DANGEROUS GAME      
America’s troubled relationship with Pak-
istan has been in the spotlight with Presi-
dent Trump’s recent accusations that Islam-

abad is funding mili-
tant jihadist groups, 
 a charge vehemently 
denied by the Pak-
istani government.  
In “Double Game: 
Why Pakistan Sup-
ports Militants and 

Resists U.S. Pressure to Stop” (Policy 
Analysis no. 849), Cato visiting research fel-
low Sahar Khan explains the deep-seated 

Hurting Main Street, Not Wall Street
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institutional causes that have led Pakistan to 
support militant groups in both Afghanistan 
and Kashmir while simultaneously accept-
ing massive amounts of economic and mili-
tary aid from the United States. 
 
ZONED OUT  
High housing costs are a perennial concern 
for urban planners and politicians. In “The 
Effects of Zoning on Housing Prices” 
(Research Briefs in Economic Policy no. 
124), Ross Kendall and Peter Tulip estimate 
the effect of restrictive zoning laws on hous-
ing prices across a range of cities in Australia. 
Their findings confirm that zoning laws 
have a massive effect on restricting the sup-
ply of housing and thus increasing prices. 
 
GET WHAT YOU PAY FOR          
A widespread perception exists among the 
general public that CEO compensation is 

excessive and repre-
sentative of a market 
failure, spurring on a 
wide variety of laws 
and regulations aim-
ing to curb the pay of 
chief executives. In 
“The Politics of Pay: 

The Unintended Consequences of Reg-
ulating Executive Compensation” 
(Research Briefs in Economic Policy no. 
132), Kevin J. Murphy and Michael C. 
Jensen examine the negative consequences 
of these policies, showing that they have 
the effect of decreasing rather than increas-
ing the pay of average employees. 
 
HIGH TRAFFIC, LOW COSTS            
One of the most persistent objections to 
marijuana legalization has been concern 
over the possibility of increased traffic acci-
dents and fatalities. In “Early Evidence on 
Recreational Marijuana Legalization 
and Traffic Fatalities” (Research Briefs in 
Economic Policy no. 125), Benjamin 
Hansen, Keaton S. Miller, and Caroline 
Weber find that traffic fatalities in states 

that have legalized recreational marijuana 
show no appreciable increase when com-
pared with a synthetic control compiled 
from data in other states. 
 
UNINTENDED CONSEQUENCES AND 
THE HEROIN EPIDEMIC           
The current epidemic of heroin overdoses 
has prompted many to blame the wide-
spread availability of prescription opioids 
such as OxyContin. In response to growing 
concern, in 2010 the drug was withdrawn 
and replaced with a new abuse-deterrent 
formulation. In “How the Reformulation 
of OxyContin Ignited the Heroin Epi-
demic” (Research Briefs in Economic Poli-
cy no. 126), William N. Evans and Ethan 
Lieber find that this reformulation fueled 
the shift from relatively safe prescription 
drugs to far-deadlier illegal drugs: heroin 
and fentanyl, with an associated spike in 
overdose deaths.  
  
BLOOD MONEY?         
Economists have long recognized the impor-
tance of incentives, including potential finan-
cial incentives, for organ and blood donation, 
even though popular opinion often recoils at 
the concept. In “Societal Support for Pay-
ing Plasma Donors in Canada” (Research 
Briefs in Economic Policy no. 127), Nicola 
Lacetera and Mario Macis examine public 
opinion in Canada, which bans compensa-
tion for plasma donors, as compared with 
similar nations (the United States and Aus-
tralia) where the practice is legal. They find 
that moral opposition is a distant second to 
more pragmatic concerns, suggesting that 
the latter can be effectively addressed by 
efforts to better educate the public. 
 
LAW AND ORDER      
Two of the key drivers of depressed econom-
ic growth in developing nations are access to 
credit and high rates of crime. In “Financial 
Frictions and the Rule of Law” (Research 
Briefs in Economic Policy no. 128), Ashantha 
Ranasinghe and Diego Restuccia evaluate 

the importance of the rule of law and devel-
oped financial institutions for productivity 
and economic development. 
 
PAPERS, PLEASE      
Drawing from statements by Immigration 
and Customs Enforcement officials and 
records from Travis County, Texas, Cato 

immigration scholar 
David Bier estimates 
that ICE issued 
detainers for at least 
228 U.S. citizens in 
the county between 
October 2005 and 
August 2017. In “U.S. 

Citizens Targeted by ICE: U.S. Citizens 
Targeted by Immigration and Customs 
Enforcement in Texas” (Immigration 
Research Policy Brief no. 8), Bier high-
lights how frighteningly common it is for 
U.S. citizens to be swept up in America’s 
deportation machine. n
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IT WAS BETTER WHEN HE FORGOT 
THE DEPARTMENT EXISTS 
The government’s been picking winners 
and losers since government was created. 
We do it by tax policy, we do it by regula-
tion, we do it by permits. Pick good! Be 
smart! Use the right kind of technical peo-
ple to help you decide where to invest and 
pick the winners, pick them right. Gov-
ernment’s going to continue to do that. 
—SECRETARY OF ENERGY RICK PERRY,  
AUGUST 14, 2018 

 
ONLY MOSTLY ARBITRARY  
When Uber and Lyft first entered the 
market, offering a ride-hailing service 
that would come to include tens of thou-
sands of amateur drivers, most major 
American cities had been tightly control-
ling the competition. New York City al-
lowed exactly 13,637 licenses for taxicabs. 
Chicago permitted 6,904, Boston 1,825 
and Philadelphia 1,600. 

These numbers weren’t entirely arbi-
trary. Cities had spent decades trying to 
set numbers that would keep drivers and 
passengers satisfied and streets safe.  
—NEW YORK TIMES, AUGUST 10, 2018 

 
MICRON-LENDING 
Micron, a [$60 billion] publicly traded 
semiconductor manufacturer based in 
Boise, Idaho, announced Wednesday that it 
plans to spend $3 billion to expand produc-
tion at its plant in Northern Virginia. . . . 

The company is eligible for a $70 mil-
lion grant to cover site preparation and  
facility costs, according to Micron and the 
governor’s office. . . . 

The city already offers Micron a con-
tinuous tax savings on a local machine and 

tool tax, something that is to be extended 
with the new investment. 
—WASHINGTON POST, AUGUST 29, 2018  
 
THEY’RE NOT GOING TO STOP  
CONTROLLING 
Montgomery County officials are hoping 
to change the name of the county’s  
Department of Liquor Control to some-
thing, well, a little less controlling. 

The proposed name—Alcohol Beverage 
Services—reflects an effort to move the 
department’s image away from its regula-
tory focus and toward customer service, 
said director Robert Dorfman. . . . 

“The old name does not have the right 
connotation,” Dorfman said. “We’re not 
about controlling how people do business. 
Our job is to make sure our customers are 
well taken care of.” 

Montgomery County is the most popu-
lous jurisdiction in Maryland, and the only 
one that directly controls the wholesale dis-
tribution of all alcohol in its borders—a ves-
tige dating to the end of Prohibition. 
—WASHINGTON POST, AUGUST 6, 2018 
 
THE ARC OF ILLIBERALISM 
[Vladimir Poluboyarenko is] hoping to 
lure white South Africans to move 8,000 
miles away to rural Russia. . . .  

General director Mikhail Baranov told 
the father and son: “You can be sure of one 
thing. You won’t find liberalism here, but 
family values instead.” 
—WASHINGTON POST, SEPTEMBER 23, 2018 

 
MAYBE GUN CONTROL WASN’T 
THE ANSWER 
As of Monday, there have been 115 homi-
cides in D.C. in 2018—just one fewer than 

the yearly total for 2017. This despite a 
citywide crackdown on illegal firearms. 
—COREY ROBIN, NEW YORK TIMES, AUGUST 24, 2018 

 
TAKE HER SERIOUSLY,  
NOT LITERALLY 
[Cynthia] Nixon also pushed her plan for 
a state universal health care program that 
estimates suggest could cost initially any-
where from $96 billion to $200 billion. 
The state budget currently is $170 bil-
lion. 

Nixon said she does not have a plan to 
pay for it, though she suggested a recent 
Rand report raised the idea of higher 
payroll and other taxes. 

“Pass it and then figure out how to 
fund it,” Nixon said. 
—NEW YORK DAILY NEWS, SEPTEMBER 5, 2018 

 
CHANNELING HILLARY CLINTON, 
1993: I CAN’T SAVE EVERY UN-
DERCAPITALIZED ENTREPRENEUR 
IN AMERICA 
When [South Dakota senator John] 
Thune warned that the drop in soybean 
prices (caused by China’s retaliatory tar-
iffs) was costing South Dakota soybean 
farmers hundreds of millions of dollars, 
[Secretary of Commerce Wilbur] Ross 
responded by saying he heard the price 
drop “has been exaggerated.” . . .   

Ross told Sen. Mike Enzi (R-Wyo.) 
that he’s heard the rising cost of 
newsprint for rural newspapers “is a very 
trivial thing,” and he told Sen. Benjamin 
L. Cardin (D-Md.) that it’s tough luck if 
small businesses don’t have lawyers to 
apply for exemptions: “It’s not our fault 
if people file late.” 
—WASHINGTON POST, JUNE 20, 2018
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