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RICHARD EPSTEIN: When I started writing
Design for Liberty, my original title for the
book was going to include only two elements
after the semi colon: Private Property and the
Rule of Law. The original plan was to address
what I came to believe was the unique fit
between those two elements. But as I contin-
ued to write, it soon became clear that I had
to insert a nasty little element in the middle
about “public administration”—based on
the simple but critical insight that complex
social institutions do not run on rules alone.

The first mission of this book is to under-
stand how it is that the first two systems—
private property and the rule of law—devel-
op, and thereby illustrate what is commonly
observed, namely the tight empirical connec-
tion between them. The system of private
property starts with the usual assumption of
individual autonomy: each person owns his
own body and is entitled to do with it what
he chooses, so long as he does not interfere
with the liberties of others. This simple
proposition, it turns out, establishes the only
acceptable starting point for understanding
how to allocate human talents and
resources, both economic and personal. 

The next major question, then, is, how do
these individuals come to own external
assets? Ownership is not an arrangement cre-
ated by nature, but rather one created by
human beings to achieve various social ends.
Yet by the same token the most desirable of

these arrangements are so ubiquitous that
they rightly travel under the name of natural
law, given their pervasive reach across cul-
tures and long durability within cultures.
Every legal system—no matter what its philo-
sophical commitments—rests upon private
ownership based on the rule of first posses-
sion. Once you possess something, it’s yours,
and everyone else has to respect that.

The next two elements of the system are
equally durable. First, the assets that all peo-
ple have in labor or property must be pro-
tected against others who would seek to cir-
cumvent the system. This requires the devel-
opment of the law of both crime and tort to
respond to such aggressors. Second, both
labor and external resources are of limited
value if their owner can only use or consume
them without any cooperation with other
persons. The ability to dispose of these assets
through different cooperative arrangements
therefore requires the development of con-
tractual rules, which essentially allow you to
sell, lease, or pool your assets.

The central social task is to make this sys-
tem of ownership and exchange work at low
transaction costs by establishing at each
stage in the productive and cooperative
process who owns what. The combination of
these basic rules does not increase the rights
that people hold either alone or in combina-
tion. But what the rules can do is to allow
redeployment in ways that increase the value

by moving property from people who value
it less to those who value it more. The great
institutions of property and contract are
what make these gains possible. The lower
the frictions in the system, the more secure
the transactions, the higher the overall level
of prosperity.

How then does private property mesh
with the rule of law? Note first that the rule
of law does not seem to run into any serious
opposition from any part of the political
spectrum, in large measure because all of its
virtues turn out to be abstract in form. For
example, if a government wishes to impose
legal obligations on private parties, it must
give notice of those obligations to make pri-
vate compliance and then public enforce-
ment of the law both easy and reliable. One
major problem with modern criminal law is
that so many things become illegal that com-
pliance is difficult even after consultation
with a lawyer—a luxury that most people
cannot afford. The requirement of simple
notification, on the other hand, is one of the
core values associated with the rule of law.

The basic obligations of a system of pri-
vate property do not present that problem.
“Keep your hands to yourself” may provoke
clever evasion, but the basic proposition is
understood by all socialized individuals.
Notice of the basic law is so clear that it need
not be specially provided. Next, this system
of rights is easily scalable: let a society expand
from a thousand people to a million, and
the nature of the rights among random
pairs of individuals does not change. The
law still requires forbearance among
strangers. In addition, the basic rules are
invariant with wealth. The constancy of the
rules in good times and bad thus reduces the
pressure to subject them to costly short-
term adaptations. Fourth, strong property
rights have the advantage of numerosity: in
thin markets, comprised of a small number
of people, the ability to get accurate pricing
is compromised. But as the number of indi-
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viduals increases—and markets become
thicker—trade becomes quicker and more
reliable because competition tends to force
all vendors to a unique price. Taken togeth-
er, these features reflect the very strong
coherence between the rule of law and a sys-
tem of private property. In contrast, the
administrative state, with its broad system of
entitlements, never gains that kind of coher-
ence. It is all too eager to create positive
claims against the state, whose content is dif-
ficult to define, hard to communicate, and
subject to constant fluctuation with changes
in economic and social conditions. The cost
of transactions increase, their direction mis-
fires, and the overall system is compromised.

One great challenge to the classical sys-
tem of property rights is that it is not robust
in all contexts. Nonetheless, what happens if
it is not possible to reach a competitive equi-
librium when there are multiple players—
when large numbers of individuals must
cooperate toward a single objective in order
to achieve their individual objectives? Such
is required with the renunciation of force.
Once a stable society is formed, the creation
and operation of roads and communication
systems often have this characteristic. Take a
society of n people, in which all but one of
them agree to surrender the use of force vol-
untarily. The one person who remains out-
side the social contract can disrupt the entire
political equilibrium. The only way to stop
this system breakdown is to qualify the sys-
tem of individual property rights to allow
the regulated use of state force to raise the
revenues needed to create public order. To
overcome this dire threat, all societies must
add in two other kinds of institutions: taxa-
tion, in order to get the revenues needed,
and eminent domain, in order to secure par-
ticular assets, like land. How do we constrain
the amount of administrative discretion in
these areas?

In designing a tax system, the last thing
to worry about is the good fortune of the
top 1 percent. The much larger issue is how
to create an orderly political use of power.
Over the long run, the only solution that
achieves the needed stability is a flat tax. Like
private property rights, that is the one sys-
tem that is invariant in structure, regardless
of the demands on the public treasury or the

level of wealth in society. This intrinsic sta-
bility does an enormous amount to coun-
teract the dangers of political favoritism. It
also leads to a simpler system of public
administration—the middle piece in the tri-
partite design for liberty.

The system of eminent domain limits
state power by forcing the government to
pay for what it takes. Without that con-
straint, the power to coerce takings leads to
excessive government action. The discipline
on government power is dangerously erod-
ed by the modern distinction between a
physical taking and a regulatory one, which
rests on a fatally flawed account of property
rights. The system of private property works
because property owners can divide wholes
into useful parts and protect them equally
once the division takes place. A lease, a mort-
gage, a covenant, or an easement are all enti-
tled to strong legal protection. The law of

eminent domain must therefore follow that
lead by not allowing administrative discre-
tion to pick off these private interests with-
out compensation, lest political majorities
gang up on vulnerable and isolated groups.

The limits of discretion are a key element
of any sound legal system. But it is impor-
tant to ask why public administration forms
a key part of the overall equation. There is a
great deal of uncertainty associated with the
operation of any legal system on such simple
questions as the truth of various accusa-
tions. When dealing with murder, theft, or
rape, there is often uncertainty as to who did
it and under what circumstances they com-
mitted the crime. The public must therefore
trust somebody to decide whether or not the
evidence associated with a particular crime
warrants the case being brought.

The reason public administration is
important, then, is that no society can rely
solely on ex post intervention by the courts to
address even this simple uncertainty. A
sound society has to develop a strong civic
sense of responsibility—an esprit de corps.
Without these internal social norms, the
management of key offices can slide into
cynicism and confusion, such that the rest
of the system will collapse under the weight
of repeated rights violations by faithless or
incompetent public servants. Those risks are
reduced under any sound system of proper-
ty rights, where the level of discretion
entrusted to public administrators can be
smaller precisely because of the relatively
clear boundary lines between legal and ille-
gal conduct. The fact-finding tasks on
which these determinations rest can be cor-
respondingly simplified.

The three pieces—private property, pub-
lic administration, and the rule of law—thus
neatly fit together. The broad claim that I’m
making is that a traditional administrative
state—focused on, for instance, modest
licensing requirements—will do far better
than a modern administrative state, where
the discretion on how money is raised and
spent is essentially unbounded. One great
challenge that faces any society is that even
skilled individuals are very bad at making
decisions under conditions of uncertainty.
The modern tendency is to regulate too
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the Duncker candle problem.  Each student
was given a box of tacks, a candle and some
matches. They were told to attach the candle
to the wall and light it in such a way that it
didn’t drip wax on the floor. The solution is
to empty out the tacks and pin the box to the
wall, allowing it to act as a sconce for the can-
dle. The interesting finding was that the stu-
dents who had lived abroad were able to
complete the task much more easily. Their
experience enabled them, literally, to think
outside the box.

Migration creates cross-border networks.
That makes cross-border collaboration easier,
and that in turn boosts innovation. Let me
give you an example. Hundreds of millions of
people in India currently don’t have any form
of identification. They can’t prove they exist—
which means they can’t get credit, open bank
accounts, or do business with strangers. The
Indian government wanted to create a bio-
metric database to solve this problem, but
had no idea how to go about it. So they asked
Nandan Nilekani, an Indian software billion-
aire, to help. He reached out to some of his
brainy Indian friends in Silicon Valley. Soon
they were furiously Skype-ing each other.
Before long , a number of them hopped on a
plane to Bangalore and got to work building
the necessary system. Today, the Indian gov-
ernment is registering millions of people
using the biometric database they created.
Thanks to the power of collaboration, hun-
dreds of millions of Indians may soon be able
to prove who they are.

There are lots of examples of how diaspo-
ra networks influence politics. More than
500,000 Chinese people have studied or
worked abroad and then gone home—one of
the largest foreign-study movements ever.
The Chinese government has been encourag-
ing this because they want their citizens to
learn skills such as engineering and medicine.

But, the thing is, the government wants to
separate these technical skills from the bad
ideas these individuals might pick up in a
democracy—such as, for instance, democracy.
And what they’re finding is that these things
are impossible to disentangle.

When people are exposed to democracies

like the United States, they can’t help but
notice that the air is cleaner, the people are
freer, and political disputes are not solved
through civil war. And this huge cadre of edu-

cated elites are going back to China and
assuming positions of influence. They run
technology firms, think tanks, and universi-
ties. They are rising within the Communist
Party itself.

In 2002 about 6 percent of the members
of the Central Committee of the Communist
Party were “sea turtles”—meaning they had
studied or worked abroad and come back. In
the next five years, that number more or less
doubled to 11 percent—and Cheng Li of the
Brookings Institution predicts that it will be
somewhere between 15 and 17 percent in
2012, when the country is due for a big
changeover in personnel at the top. 

The state is very strong in China, but it is
also brittle. There is widespread discontent,
especially in rural areas. When a crisis comes,
there will be pressure for reform. And it will
then make a huge difference that so many of
the elite have seen at first hand how an
advanced democracy works. The sea turtles
will eventually turn China democratic. 

I’d like to end with a thought about
demography. Europe is currently in the
midst of a debt crisis because its citizens have
stopped having enough babies. There won’t
be enough workers tomorrow to pay the
pensions we were promised yesterday.
Immigration could help. But our welfare
states pay immigrants not to work .

America is completely different. You can’t
subsist on welfare here as an able-bodied
young male. So immigrants work, which
means they quickly learn how to rub along
with native-born Americans. That, in part, is
why the American model is so robust. And as
the global population stabilizes, more and
more of a country’s economic strength will
be determined by where people want to live,
rather than how many people are born there.
I think that a lot of people will choose to live
here, if you let them. n
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“More and more
of a country’s eco-
nomic strength will 
be determined by
where people want 
to live, rather than
how many people 
are born there.”

much too soon, instead of waiting for more
information to surface. When private proper-
ty, public administration, and the rule of law
are not in sync, governments tend by exces-
sive regulation to destroy economic produc-
tion at the bottom and transfer wealth from
the top, which cannot be sustained.

Modern societies are thus locked into this
fatal contest between the soundness of their
political institutions and the forces of tech-
nological innovation. At one time, I was con-
fident that the forces of growth and prosper-
ity could maintain the upper hand against
the excesses of state power. But in watching
the recent flailing of political actors, and the

subsequent drift of our economic system, I
am no longer so sure. One hope is that my lit-
tle book will offer some guidance on the
sharp change of course that is necessary, both
in the United States and elsewhere, to correct
the encroachment of state power in areas that
should be left to the voluntary choices of pri-
vate individuals.n
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