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When Theft Masquerades as Law 
By Robert A. levy 

G
rasping for the straw that will (not 
quite) break Joe Camel's back, the 
Clinton administration finally 
snookered Janet Reno into filing yet 

another lawsu it against the government's 
favorite whipping boy-the odious but still 
deep-pocketed tobacco industry. This time 
the stake is $20 billion per year, which the 
feds supposedly spend on smoking-related 
health care, mostly Medicare outlays. 

Meanwhile, the U.S. Department of 
Housing and Urban Development, piloted 
by its politically ambitious secretary, Andrew 
Cuomo, has a plan to change the way the 
nation's gun makers do business. Already 
engulfed by litigation from 29 cities and 
counties for "negligently marketing" a 
"defective product," the gun industry could 
be crushed under the weight of legal action 
from a horde of 3,200 public housing 
authorities coordinated by HUD. Presumably, 
gun makers are responsible for defraying the 
cost of security guards and alarm systems 
installed to curb violence in public housing. 

Then there's the problem of health 
maintenance organizations (HMOs), a 
litigation swamp created by a trio of feckless 
government policies. First, Congress allows 
employers, but not employees, a tax 
deduction for expenditures on employee 
health care. Responding to that incentive, 
most employers cover even minor 
expenditures rather than provide less costly 
catastrophic coverage. As a result, employees 
have little reason to limit their medical 
outlays, and costs not surprisingly have 
skyrocketed. Second, courts do not permit 
patients and health care providers to 
prescribe the contractual terms that will 
pertain if an accidental injury occms. Instead, 
courts themselves have established 
"reasonable" standards of care, enforced by 

Robert A. Levy is senior fellow in consti
tutional studies at the Cato Institute. 

Danish Ambassador K. Eric Tygesen challenges the view of the war in Kosovo presented in 
NATO's Empty Victory, edited by Ted Galen Carpenter. Cato scholars Jonathan Clarke and Gary 
Dempsey wait to respond at a Book Forum on January 20. 

unpredictable tort liability. Third, to 
counteract extravagant tort awards and 
protect the assets of employee health plans, 
the federal government, through the 
Employee Retirement Income Security Act, 
immunizes those plans aga inst some 
otherwise legitimate claims in state courts. 
The result of those three misconceived 
policies has been anger, confusion, and a 
potential bonanza for trial lawyers . 

Tobacco, guns, and HMOs are not, of 
course, the only areas where litigation has 
run amok; but they are three of the most 
egregious examples. Let 's examine each 
briefly-to see what they have in common, 
what issues each raises, and how we can 
prevent our judicial system from being 
exploited to exact tribute from corporate 
pariahs. 
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On the Origins of the Long Boom 

T
he U.S. economy is now in its lOth 
year of sustained growth. Moreove1; 
the growth rate has been unusually 
high and the inflation rate unusually 

low in the later years of this recovery. And 
the current recovery, after a brief recession 
in 1990-91, follows the longest prior 
peacetime recovery. What explains this 
long boom? Who deserves the credit? And 
what might end this extraordinary 17-
year period of nearly continuous economic 
growth and declining inflation? 

Secretary of the Treasury Lawrence 
Summers recently observed that "the new 

economy is based on old virtues." But those virtues were not recently 
discovered or created on Clinton's watch. The origins of the long 
boom date from a time of troubles in the U.S. economy and 
government in the late 1970s. At that time, both unemployment 
and inflation were increasing-a combination of conditions that 
economists did not understand, so they called it "stagflation." The 
federal government couldn't seem to do anything right, a condition 
President Carter described as "malaise." And many business firms 
were never less confident-faced by sluggish productivity, rapidly 
rising costs, and newly formidable Japanese competition-so they 
turned to the government for subsidies or protection. 

Most recessions are a consequence of monetary policy mistakes 
or the necessary correction of those mistakes. So a substantial part 
of the credit for the long boom is due to the long period of unusually 
effective monetary policy, beginning with the appointment of Paul 
Volcker as chairman of the Federal Reserve in 1979. Volcker 
implemented a policy of lower money growth, a policy that was 
interrupted by Carter's credit controls in the spring of 1980 but 
reinstated in 1981 with the sustained support of President Reagan; 
this policy led to the last severe recession in 1982 but reduced the 
inflation rate by 6 percentage points. Alan Greenspan has maintained 
this policy since his appointment in 1987; without much support 
from President Bush but with the sustained support of President 
Clinton; this led to an unusually steady growth of total demand 
during the Clinton years into 1998 and a further 2 percentage point 
reduction in the inflation rate. A sustained policy of tight money 
has proved both necessary to reduce inflation and, in the long run, 
consistent with low unemployment. 

A second set of policies contributed to the long boom but with 
a less consistent record-the substantial reduction of domestic 
economic regulation and the barriers to international trade. Congress 
approved the deregulation of domestic commercial aviation in 1978 
and substantially reduced the regulation of railroads, trucks, and 
banks in 1980. The Reagan administration broadened the 
deregulatory agenda to include buses, some communications, energy, 
and ocean shipping, and it narrowed the scope of antitrust 
enforcement. After a surge of new regulatory legislation during the 
Bush administration, Congress approved the substantial deregulation 
of agriculture, banks, and telecommunications during the Clinton 
administration. And every president during this period endorsed a 
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genera l reduction in the barriers to international trade. 
Tax policy also contributed to the long boom but was even less 

consistent. Again, the roots of change date from 1978, witl1 a number 
of state tax limitation amendments, a reduction of the capital gains 
tax rate over the opposition of the Carter administration, and approval 
of the Kemp-Roth plan by the Senate. Reagan won congressional 
approval of a reduction of the top marginal tax rate from 70 percent 
to 28 percent and indexing of much of the income tax code. The 
continued reduction in inflation, moreover, reduced the effective tax 
rates on those sources of income that are not indexed. The top 
marginal rate, however, increased to 31 percent under Bush and to 
42.5 percent (including the Medicare tax) under Clinton. On net, 
the federal tax code is better than in 1980, but a revival of the supply
side perspective will be necessary for a more thorough tax reform. 

Most important, during this period American scientists and 
entrepreneurs created and nurtured a third industrial revolution, 
one based on digital technology and biotechnology. The first personal 
computer and the first important biotechnology products were both 
developed in the late 1970s. Moreover, the rapid commercialization 
of those technologies was based on conditions that are almost unique 
to the United States. A vigorous venture capital market makes it 
possible to raise capital on the basis of little more than a good idea. 
And a flexible labor market makes it possible for small firms to 
develop and market new products and services. In some cases, there 
has been an important synergy berween the changes in policy and 
technology. The combination of transportation deregulation and 
digital technology, for example, has substantially reduced inventories 
and the vulnerability of the general economy to inventory variation. 

Finally, what might bring this long boom to an end? Most likely, 
as usual, a monetary policy mistake. Unfortunately, the Federal 
Reserve has already financed an unsustainable increase in total 
demand starting in 1998, and the four subsequent increases in the 
fed funds rate have not yet reduced demand growth to a rate that 
would avoid an increase in inflation. A least one more rate increase 
is probable, unless overridden by political concerns. Another poison 
pill would be measures that would spook investors. A substantial 
change in liability standards-a possible outcome of the tobacco, 
gun, and lead paint cases- that would make manufacturers liable 
for the irresponsible use of their products by consumers would be 
one such measure. Or a change in antitrust standards, such as a 
possible outcome of the Microsoft case, that would lead to a court
ordered breakup of a firm based on not much more than its 
commercial success. 

The primary policy lesson from this record is that the long boom 
could be sustained indefirlitely by the continuation of good policies. 
Or brought to a crashing end by any number of policy mistakes that 
are already in the wings. 
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Clinton doctrine could lead to Indonesian quagmire 

A Century of Unprecedented Progress 

T
he 20th century created incredible 
progress, producing more improvement 
in living conditions in the United States 
than the entire world had seen in all 

prev10us centuries combined, write the 
authors of "The Greatest Century That Ever 
Was: 25 Miraculous Trends of the Past 100 
Years " (Policy Analysis no. 364). Stephen 
Moore, director of fiscal policy studies at 
Cato, and the late Julian Simon, who was a 
distinguished senior fellow at Cato, outline 
25 "heartening trends" of the 20th century, 
noting that the overall outlook is rosy, not 
gloomy. "Almost every indicator of health, 
wealth, safety, nutrition, affordability and 
availability of consumer goods and services, 
environmental quality, and social conditions 
indicates rapid improvement over the past 
century." The authors attribute those gains 
to the free society in which we live, where 
"the unique American formula of individual 
liberty and free enterprise has encouraged 
risk taking, experimentation, innovation, and 
scientific exploration of a magnitude that is 
unprecedented in human history." Countries 
that did not enjoy freedom, such as Maoist 
China and the Soviet Union, did not fare as 
well. "Repression by government short
circuits the human spirit and produces 
sustained periods of stagnation and even anti
progress." The authors find that there has 
been only a handful of trends that have gotten 
worse in this century-taxes have increased 
and government is larger and more intrusive 
than it was 100 years ago. "The declinists 

Cato Policy Report is a bimonthly review published by the Cato 
Institute and sent to all contributon;. It is indexed in PAIS BuUetin. 
Single issues are $2.00 a copy. ISSN: 0743-605X ©2000 by the 
Cato Institute. •Correspondence should be addressed to Cato 
Policy Report, 1000 Massachusetts Ave., N.W., Washington, D.C. 
20001. • 1\TER\'ET: cato@cato.org •WEBsm: bttp://\1'\\W.cato.org 
or call202-842-0200 or fax 202-842-3490. 

CAro Pou cr REroKr 
DavidBoaz ... .... .... .......................... ..... .. .......... .. ............... Editor 
Da\1d Lampo ............ ............ .... .. .......... .. ........ .Managing Editor 
Marian ]. Council .......................................... .... .... .. ArtDirector 
Casey]. IartigueJr . ...................................... .Editoria!Assistant 

CATo INS11TIJ'I'E 
Willian1 A. iskanen ...... .... ........................ .............. ... Chainnan 
Edward H. Crane ......................................... .President and CEO 
David Boaz .. ........................................ E:recutive Vice President 
Robert N. Borens .................................. .. ...... V. P. , Development 
Ted Galen Carpenter .. . V. P., Defense & Foreign Policy Studies 
James A. Dom .... ................................... V. P., Academic Affairs 
\Vtlliam Erickson ................ V. P., Finance andAdministralion 
joseph G. Lehman ................................. V. P., Communications 
Roger Pilon .................................................... V P. , Legal Affairs 

are wrong when they say that mankind is on 
a collision course with doomsday," they write. 

+ Smart Growth Plans, Dumb Planners 
The more activists push to reduce sprawl 
through restrictive local, state, and federal 
initiatives, the more likely they are to increase 
it, write the authors of "Critiquing Sprawl's 
Critics" (Policy Analysis no. 365). Authors 
Peter Gordon and Harry W. Richardson of 
the University of Southern California note 
that even though Americans are living better 
than eve1; many now see "urban sprawl" as 
the source of most of society's problems. 
"The charge that urban sprawl fosters 
inequality, unemployment, and economic 
blight is disproven by the fact that human 
capital, not workplace inaccessibility, is the 
main cause of poverty." Moreover, the 
authors argue that " smart growth" plans 
contribute to workplace inaccessibility by 
increasing housing costs, making it difficult 
for the poor to locate near areas that are 
growing economically. 

+Clinton Docbine Creates a "Slippery Slope" 
The U.S. policy of being the world's 
policeman could cause the United States to 
have a deeper commitment in East Timor, 
writes Leon Hadar in "East Timor and the 
Slippery Slope Problem" (Foreign Policy 
Briefing no. 55). Hadar, a journalist and a 
research fellow in foreign policy at Cato, 
finds that "although a massive U.S.-Ied 
mission (as in Bosnia and Kosovo) is unlikely, 
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there is still a danger that the limited U.S. 
financial and logistical support for UN 
peacekeeping forces could gradually lead to 
more extensive U.S. diplomatic and military 
commitments." By refusing to take the lead 
in East Timor, the United States has rightly 
shifted responsibility to Australia and other 
regional players. Hadar argues that the 
United States should continue to resist 
pressure for deeper involvement, thus creating 
a precedent for making such crises regional 
rather than American concerns. 

+ Got Milk (Subsidies)? 
Congress should help consumers and 
efficient farmers by eliminating the federal 
dairy program, writes Kevin McNew in 
"Milking the Sacred Cow: A Case for 

· Eliminating the Federal Dairy Program" 
(Policy Analysis no. 362). According to 
McNew, assistant professor of agricultural 
and resource economics at the University of 
Maryland, the federal dairy program is an 
"outdated relic of Depression-era legislation" 
that fattens the coffers of milk producers at 
the expense of consumers and should be 
replaced with a free-market system. Congress 
included in its latest spending bill a new set 
of pricing guidelines that continues to keep 
the cost of milk for consumers high. 
Congress also ex tended the Northeast 
Compact, a government-maintained cartel 
that protects markets for dairy products 
from competition. McNew argues that 
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Is therapy t'eplacing social contract? 

Forums Examine Harassment, Medical Privacy 
+ December 3-4: The Cato Institute hosted 
a conference to explore the themes of 
sociologist James Nolan's recent book, The 
Therapeutic State: Justifying Government 
at Century's End. Nolan argues that 
therapy-curing a sick society-is replacing 
other traditional justifications for 
government, such as social contract, natural 
law, and utilitarianism. Among the 
participants were Russell Hardin of Stanford 
University, Jules Coleman of Yale Law 
School, Robert Royal of the Faith and 
Reason Institute, Stephan Burton of the 
National Institutes of Health, Charlotte 
Twight of Boise State University, Dennis 
Cauchon of USA Today, and William 
Galston of the University of Maryland. The 
seminar was directed and chaired by Cato's 
Tom G. Palmer. 

+ December 8: A panel of health and privacy 
experts discussed the Clinton administration's 
proposed regulations to govern health care 
information at a Cato Policy Forum, 
"Medical Privacy Regulations: Will They 
Guard or Endanger Confidentiality?" Gary 
Claxton of the U.S. Department of Health 
and Human Services laid out the 
administration's plan. Ron Weich of the 
American Civil Liberties Union insisted that 
the plan is a "positive development" and an 
improvement on current regulations and 
congressional proposals that encroach on 
state protections of privacy, but he also 
warned that the regulations omit patient 
consent to the use of records for treatment, 
payment, or health care operations. Sue 
Blevins of the Institute for Health Freedom 
argued that patients should be allowed to 
reject the Clinton administration's "Unique 
Health Identifier." She cautioned that, if 
people feel their health care information isn't 
being protected, they will lie or avoid seeing 
doctors. Solveig Singleton, Cato's director 
of information studies, noted that 
government use of health care information 
is more dangerous than private use. She 
contended that we should be careful when 
restricting access to information in the private 
sector. 

+ December 15: Are there ways to deal with 
the problem of sexual harassment without 
going to court? Discussing the theme of her 
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book, What to Do When You Don't Want 
to Call the Cops, Joan Kennedy Taylor 
argued at a Cato Book Forum that there are 
alternatives to reporting harassment to 
corporate or legal authorities. Lawsuits 
become life-changing events; all parties often 
come away with careers, rep utations, and 
lives ruined. On the basis of research and 
interviews she bas conducted over the last 
two decades, Taylor contended that women 
who have realistic expectations when 
entering predominantly male environments 
and learn to communicate their feelings 
clearly have done a good job of combating 

to the congressional war power and su·ategic 
goa ls in Eastern Europe is considered. 
Jonathan Clarke, Cato fellow, argued that 
Europeans should have taken care of the 
problem on their own. Gary Dempsey, 
foreign policy analyst at Cato, argued that 
the war bad a tremendous negative effect on 
Kosovo's neighbors, which could have a 
troubling political fallout for America in the 
future. 

+ January 31: The "Don't Ask, Don't Tell, 
Don't Pursue" policy allowing gays and 
lesbians to discreetly serve in the military 

C-SPAN films a Cato Policy Forum on medical privacy regulations on December 8. Ed Hudgins intro
duces panelists from Cato, the Institute for Health Freedom, the Clinton administration, and the ACLU. 

sexual harassment. J. H. Verkerke, director 
of the Program for Employment and Labor 
Law Studies at the University of Virginia, 
suggested that a negligence standard in sexual 
harassment law could reduce harassment in 
the workplace. 

+January 20: Several contributors to the Cato 
Institute book NATO's Empty Victory: A 
Postmortem on the Balkan War gathered at 
a Cato Book Forum to discuss and update 
their chapters in the book. Ted Galen 
Carpenter, vice president for foreign policy 
and defense studies at Cato and editor of the 
book, argued that NATO's victory isn't much 
of a victory when the "collateral damage" 

"doesn't work" and "should be repealed," 
said Capt. Michelle M . Benecke (USA, Ret.) 
at a Cato Policy Forum broadcast by C
SPAN, "Should Gays and Lesbians Be 
Allowed to Serve Openly in the Military?" 
Benecke argued that the policy has increased 
harassment and has given a powerful tool 
to "snitches" and "bigots." Lt. Col. Robert 
L. Maginnis (USN, Ret.) argued that a 
homosexual ban is necessary because open 
homosexuality "undercuts" the cohesion of 
military units. David P. Sheldon, a former 
Navy appellate defense attorney, argued that 
historically gays have served without harming 
unit cohesion and that the military leadership 
cou ld help cut down on harassment. • 



Research fellow 
Jonathan Clarke and 

foreign policy ana
lyst Gary Dempsey 
discuss the after

math of the war in 
Kosovo at a forum 
for NATO's Empty 

Victory. 

Michelle Benecke of 
Servicemembers Legal 
Defense Network criti
cizes the "don't ask, 
don't tell" regulations 
at a Cato Policy Forum 
on gays in the military. 

Joan Kennedy Taylor 
discusses her book 
What to Do When You 
Don't Want to Call the 
Cops: A Non-Adversari
a/ Approach to Sexual 
Harassment at a Book 
Forum. 

David Boaz listens as three 
Cato attorneys-Solveig 
Singleton, Christine Klein, 
and Susan Chamberlin
challenge J. H. Verkerke's 
interpretation of the First 
Amendment after a Policy 
Forum on December 15. 
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Seattle and Beyond: The Future of the WTO 

0 
n November 17, 1999, two weeks 
before the World Trade Organization 
meetings in Seattle, the Cato Institute's 
Center for Trade Policy Studies held 

a conference in the Hayek Auditorium titled 
"Seattle and Beyond: The Future of the 
WTO." Center director Brink Lindsey 
delivered these prescient opening remarks. 

Brink Lindsey: Up to now, the World Trade 
Organization has had a rough year: it has 
been plagued by intractable and 
inflammatory disputes between its two 
biggest members, the United States and the 
European Union, over bananas and 
hormone-treated beef. In addition, the 
choice of a new director general dragged 
on during months of sterile controversy 
and conflict. 

Meanwhile, in addition to the possibili ty 
of an outdoor fiasco in Seattle- a public 
relations fiasco as anti-trade activists grab 
all the headlines-there is the very real 
possibility of an indoor fiasco as well. Despite 
the lateness of the hour, WTO negotiators 
are still nowhere near the achievement of 
any kind of consensus on either the subjects 
that should be included in the new round or, 
for each subject included, what can and 
ought to be achieved. At present the positions 
of the major parties are separated by vast 
and perhaps unbridgeable differences. I 
would like to sketch out a strategic vision of 

The outlook for the upcoming 
ministerial conference in Seattle is dimmed 
by what I ca ll outdoor and indoor 
problems. As to the former, there has 
emerged in recent years an energetic and 
noisy coalition of especially strange bedfel
lows-ranging from Buchananites and 
Perotistas on the right to Naderites and 
environmental activists on the left-who 
regard globalization as evil and the WTO 
as evil incarnate. We will see these 
crusaders aga inst global commerce 
outdoors on the streets of Seattle, where 
they will command an intense media 
spotlight and try to frame the ongoing 
debate over globalization in their chosen 
terms. 

Brink lindsey: "In addition to the possibility of an out
door fiasco in Seattle there is the very real possibility of 

While admittedly the anti-trade zealots 
are relatively few in numbet; their rhetoric 
resonates with a much larger cross-section 
of American public opinion. It is this broad
based skepticism about the process of 
international economic integration, and its 
effects on ordinary Americans, that explains 
the ongoing (five and a half years and 
counting) absence of fast-track negotiating 
authority. This paralyzing skepticism has 
spread by default, as free traders have failed 
miserably in responding to the new 
grassroots anti-trade coalition. In particular, 
free traders have been so busy touting the 
benefits of free trade in other countries that 
they have neglected to make the case that 
open markets here at home benefit the 
overwhelming majority of Americans. 
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an indoor fiasco as well." 

the WTO that, if embraced by the United 
States and/or other major trading powers, 
would lead the WTO to a much more 
effective future than the one that presently 
appears to be in store. 

That strategic vision starts with grasping 
two basic but underappreciated facts about 
trade liberalization. First, free trade is its own 
reward. Countries generally benefit from 
opening their markets regardless of what 
policies their trade partners choose to pursue. 
Open markets mean lower prices, wider 
choices, and more vigorous competi
tion-and therefore higher productivity and 
higher standards of living. That other 
countries are dumb enough to pursue 
dysfunctional, protectionist policies is no 
reason to den y ourse lves the benefits of 

openness and competition. 
The second fact is that, not only should 

countries libera lize because it serves their 
own national economic interest, but in the 
big picture that is precisely what they do. It 
is commonly assumed that countries reduce 
trade barriers only when they are either 
browbeaten into it by threats of retaliation 
or enticed into it by offers of better market 
access abroad. The facts show that this 
conventiona l wisdom isn't true . The past 
couple of decades have witnessed dramatic 
reductions in trade barriers around the world, 
and by and large those bold moves toward 

freer trade have occurred outside the 
context of trade negotiations. Countries 
as diverse as Australia and New Zealand, 
Argentina, Bolivia, Chile, Peru, the 
Philippines, Thailand, Indonesia, and 
India have decided unilaterally to forsake 
the old autarkic model of import 
substitution in favor of greater integration 
into the global economy. The driving force 
for sweeping change in those countries 
was not tough bargaining or the prospect 
of a quid pro quo but the realization that 
self-imposed isolation from the 
international economy was causing 
economic stagnation. 

The idea that trade liberalization can 
only and should only occur through 
"reciprocity"-driven by international 
negotiations, which then impose 
obligations from above on national 
governments-can be called the "top
down" view of international economic 

order. That view is nonsense from the 
standpoint of economic theory and grossly 
inaccurate as a matter of history. In contrast 
is a "bottom-up" view, in which perceptions 
of national interest should be and are the 
major impetus for market opening. When 
countries perceive that it is in their national 
interest to open their markets, they do 
so-without worrying especially about what 
reciprocal offers of market opening they may 
receive. And on the other hand, when 
countries fa il to recognize that liberalization 
is needed, negotiations are doomed to secure 
at best marginal gains. 

In the bottom-up view, trade negotiations 
still play an important if limited role in 
advancing the cause of free trade. First, they 
strengthen the political prospects for 



Corruption, Campaign Finance, and Term limits 

J 
ames L. Buckley is a judge on the U.S. 
Court of Appeals for the D.C. Circuit. 
As a Republican-Conservative senator 
f1'0m New York, he was the lead 

plaintiff in Buckley v. Valeo, in which the 
Supreme Court struck down parts of the 
1974 Federal Elections Campaign Act as 
unconstitutional. The American Conser
vative Union recently presented Buckley and 
the other plaintiffs- including Cato's 
president Edward H. Crane- with its 
"Defender of the Constitution" award on 
the 25th anniversary of the filing of the case. 
Buckley delivered these remarks in accepting 
the award. 

James L. Buckley: I'm delighted to join in 
celebrating the 25th anniversary of Buckley 
v. Valeo, and not just because it has assured 
me a measure of immortality. It is an unusual 
case in that everyone on both sides of the 
current campaign finance reform debate 
agrees that the Supreme Court's rulings were 
at least half right. The disagreement lies over 
which half of them were right. One camp 

dismantling trade barriers by adding the 
sugar of improved market access abroad to 
the political medicine of increased exposure 
to foreign competition at home. Second, they 
consolidate and institutionalize prior liberal
izing gains by enshrining them as internation
al obligations. It is important to recognize 
that if there were no WTO, trade liberal
ization would still be occurring. That said, 
the WTO deserves the support of free traders 
because with it reducing trade barriers is 
somewhat easier, and raising them again is 
somewhat more difficult than otherwise 
would be the case. 

If the bottom-up vision of trade policy 
were the prevailing view in U.S. circles, the 
outdoor anti-trade movement that will soon 
flood the streets of Seattle would not have 
been allowed to build up by default. Free 
traders would have been making the case, 
without evasion or apology, that the United 
States' open markets are a strength, not a 
weakness-a foundation of our prosperity, 
not a vulnerability to a race to the bottom. 
Meanwhile, the indoor impasse would look 
much less intractable if the U.S. government 
took its own free-trade rhetoric seriously and 

accepts the Court's limits on contributions 
but urges the reinstatement of spending 
caps--even if this req uires a constitutional 
amendment subjecting political speech, if not 
pornography, to government regulation. The 
enlightened camp, which boasts such 
articulate members as the American 
Conservative Union and the American Civil 
Liberties Union, applauds the rejection of 
spending caps but would replace those on 
contributions with the instant disclosure of 
who gave what to whom and let the public 
draw its own conclusions. 

What distinguishes the campaign finance 
issue from just about every other one being 
debated these days is that the two sides do 
not divide along conventional liberal/ 
conservative lines. Rather, as one of our 
lawyers, John Bolton, pointed out in a 
perceptive article a year or two ago, the 
argument is essentially between political 
insiders and political outsiders, as exemplified 
by the ideologically disparate group that 
joined Sen. Eugene McCarthy and me in 
challenging the constitutionality of the 

exerted real leadership. Instead, U.S. 
negotiators demand that the rest of the world 
dismantle its trade barriers, while all of 
ours- including protectionist antidumping 
laws, punishing textile tariffs, absurd 
restrictions on imported sugar and peanuts, 
and vestigial high tariffs like the 25 percent 
duty on light trucks-are jealously defended 
as if they were the crown jewels. 

Fidelity to the bottom-up vision would 
necessitate important changes in how WTO 
agreements are negotiated and enforced. 
First, the conventional "reciprocity" model 
of trade negotiations-premised on the 
protectionist notion that imports are harmful 
and trade barriers are strategic assets-would 
have to be abandoned. These ridiculous 
misconceptions are incorporated into official 
WTO parlance: commitments to open one's 
own market are called "concessions," while 
other countries' commitments to open their 
markets are Ia be led " benefits." This kind 
of thinking needs to be rooted out of the 
WTO. Oth erwise, the conduct of trade 
negotiations ends up perpetuating the very 
fallacies that give rise to protectionist 
pressure in the first place. 

Campaign Reform Act of 1974. What we 
had in common was a concern that its 
restrictions on spending and giving would 
effectively squeeze independent voices and 
political reform movements out of the 
political process by making it even more 
difficult than it already was to raise effective 
challenges to the political status guo. The 
legislation was, in fact, so notoriously one
sided in this respect that it became known 
as the Incumbent Protection Act. 

In rendering its decision in our case, the 
Supreme Court equated money with speech 
because these days it takes the first to make 
yourself heard. As a consequence, the Court 
ruled that the limits on campaign spending 
violated the First Amendment, but it accepted 
the $1,000 limit on individual contributions 
on the ground that the need to avoid the 
appearance of corruption justified this 
limited constraint on speech. The Court made 
an exception, however, in the case of 
candidates contributing to their own 
campaigns because of the rather reasonable 

Continued on page 8 

Trade negotiators should abandon the 
old reciprocity model in favor of what can 
be called "coordinated unilateralism. " Under 
the new approach, the goal wouldn't be to 
"win" at the bargaining table by "getting" 
more than yo u "give up." Rather, the 
express purpose of negotiations would be 
for each country to gain by reforming its 
own policies and to maximize that gain by 
linking domestic reforms to libera lization 
abroad. Reforming one's own policies would 
be a central negotiating objective rather than 
the downside of the transaction. This 
approach is discussed in fuller detail in the 
Center for Trade Policy Studies paper 
"Seattle and Beyond," but suffice it to say 
here that coordinated unilatera lism still 
leaves plenty of room for tough bargaining. 
Under coordinated unilateralism, howeve1; 
the focus would be on the integrity of the 
overall agreement, not on any country-by
country tallying of "concessions" given and 
received. Negotiations frequently follow the 
coordinated unilatera lism approach in 
practice if not in rhetoric. The proposal here 
is to make the rhetoric match the underlying 
rea lir~ • 
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"Given the difficulty of resisting temptation over the longer run, a 
proper concern for the weHare of congressional souls may be the 

ultimate argument in favor of term limitations.~ 

CORRUPTION Continued from page 7 

presumption that a candidate is incapable of 
corrupting himself. And so, in the aftermath 
of Buckley, we have been left with a system 
that has enhanced the power of the most 
privileged players in the political game-the 
two major parties, trade associations and 
trade unions, the establishment media, and 
candidates who are wealthy enough to 
finance their own campaigns. 

So it is not surprising that there should 
be a cry for reform because reform is so 
clearly needed. But the question arises, who 
defines reform? Unfortunately, the media, 
which are not at all reluctant to act in their 
own self-interest, have succeeded in equating 
reform in the public mind with further 
restrictions on just about everyone else's 
freedom of political speech. 

I had hoped that the current presidential 
campaign debates might educate the public 
as to what is really involved in the ongoing 
controversy over campaign financing. But 
although Senators Bradley and McCain have 
proposed new limits on contributions to 
political parties and new restrictions on 
independent political speech, none of their 
opponents has risen in defense of the First 
Amendment and its intended guarantee of 
free and open political debate, none has 
questioned the premise that money 
necessarily corrupts the political process. The 
best that one of the Republican candidates 
has been able to do is chastise Senator 
McCain for trying to eliminate a major 
source of Republican Party financing-hardly 
an appeal to our loftiest ideals. 

The kind of corruption the media talk 
about, the kind the Supreme Court was 
concerned about, involves the putative sale 
of votes in exchange for campaign 
contributions. But virtually every study of 
actual voting patterns suggests that this 
occurs far too rarely to warrant the 
distortions of the political process that are 
the product of the present law. What people 
fail to appreciate is that the currency of 
corruption in elective office is, not money, 
but votes. Witness, for example, the 
extraordinary leverage exercised by Iowa 
farmers during the quadrennial caucus season 
and, it seems, by the M iami Cuban 
community in just about any season. 
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This source of corruption, alas, is inherent 
in the democratic system itself, and it can 
only be controlled, if at all, by finding ways 
to encourage legislators to subordinate 
ambition to principle. The oath of office 
required by the Constitution represents one 
such attempt. Before taking office, members 
of Congress must swear that they will 
support the Constitution and faithfully 
discharge the duties of the office they are 
about to assume, which duties presumably 
include the duty to vote one's conscience. 
Unfortunately, in today's world we have to 
be reminded that the power of an oath 
derives from the fact that in it we ask God 
to bear witness to the promises we make with 
the implicit expectation that He will hold us 
accountable for the manner in which we 
honor them. This understanding of the 
meaning of an oath is as old as our 
civilization . In a passage on the role of 
religion in the Roman Empire, Edward 
Gibbon noted that the Roman magistrates 
"respected as the firmest bond of society, the 
useful persuasion that, either in this or in a 
future life, the crime of perjury is most 
assuredly punished by the avenging gods." 

I suspect there are few positions in public 
life in which it is easier to keep faith with an 
oath of office than the one I now occupy. 
Thanks to life tenure and the cloistered 
environment in whic:h appellate judges work, 
none of us is exposed to the temptations to 
depart from perceived duty that routinely 
confront our senators and representatives. I 
am persuaded that in the case of elected 
officials, the overwhelming temptation is to 
conclude that it is more important for your 
constituents that you be reelected than that 
you deal honestly with them. Hence the 
frequency with which legislators will yield 
to political pressures or expediency and vote 
against their convictions, especia lly when 
they can salve tender consciences by 
persuading themselves that a principled vote 
would not have affected the outcome. Given 
the difficulty of resisting such temptations 
over the longer run, a proper concern for the 
welfare of congressional souls may well be 
the ultimate argument in favor of term 
limitations. 

In the last analysis, of course, an oath will 
encourage fidelity in office only to the degree 
that officeholders continue to believe that 

they cannot escape ultimate accountability 
for a breach of faith. In a footnote to the 
passage I quoted earlier, Gibbon observed 
that by the beginning of the second century 
A.D., the poetJuvenal would lament that the 
Roman world had lost the fear of 
punishment in the afterlife that had given 
oaths their special force . I suspect the same 
may now be said of our world . It seems that 
cheating no longer raises eyebrows, whether 
committed in a schoolroom or in bed, and 
such words as "sin" and "honor" and 
"virtue" sound quaint as we discard 
standards of behavior that have been rooted 
in our society since the founding of the 
Republic. Moreover, we are showing a 
dismaying tendency to recast God in Man's 
image. If enough people openly engage in 
conduct once considered reprehensible, we 
rewrite the rule book and assume that God, 
as a good democrat, will go along. 

It would seem, therefore, that this 
constitutional safeguard may no longer serve 
its original purpose, especially when, as we 
learned last year, some acts of perjury may 
now be acceptable- in this world, at least, 
if not the next. Under the circumstances, may 
I suggest another means of encouraging 
probity in elective office. I refer to term 
limitations, which can serve ends beyond 
that of saving congressional souls. Once it 
becomes impossible for members of Congress 
to make a career of legislative service, the 
temptation to bend a vote for whatever 
reason may yield to the better angels of their 
nature. They may then be will ing to cast 
principled votes based on an educated 
understanding of the public interest in the 
face of polls suggesting that the public itself 
may have quite a different understanding of 
where its interest lies. 

I reached this conclusion toward the end 
of my service in the Senate, and I have 
observed nothing since then that has done 
other than reinforce my conviction that, 
under today's conditions, nothing short of 
term limitations can be counted upon to 
liberate the best in the very fine men and 
women who continue to be elected to 
Congress. Our old tradition of citizen 
legislators was a great one, and I recommend 
term limitations to both the ACU and the 
ACLU as another cause in which they may 
confidently cooperate. • 

'I 
J 
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dollars in "damages," the U.S. Department 
of Justice decided that it wanted a share of 
the plunder. DOJ's complaint, filed in 
September of last year, alleges that cigarette 
companies have conspired since the 1950s 
to defraud the American public and conceal 
information about the effects of smoking. 
Specifically, DO] contends that industry 
executives knowingly made false and 
misleading statements about whether 
smoking causes disease and whether nicotine 
is addictive. 

According to DO], those offenses, among 
others, justify recovery of billions of dollars 
in annual federal health care expenditures 
related to smoking. The lawsuit relies on 
three statutes: the Medical Care Recovery 
Act, the Medicare Secondary Payer Act, and 
the civil provisions of the Racketeer 
Influenced and Corrupt Organizations Act. 
In asserting a violation of RICO, which was 
designed to be invoked against organized 
crime, the feds have stooped to what 
nowadays is a standard tactic of plaintiffs' 
attorneys. This time, however, DO J officials 
have to deal with an embarrassing admission, 
tucked away in the final sentence of the press 
release that announced their lawsuit: "There 
are no pending Criminal Division investi
gations of the tobacco industry." 

After a five-year, multi-million-dollar 
inquiry by two dozen prosecutors and FBI 
agents, DO] produced one misdemeanor plea 
resulting in a $100,000 fine against an 
obscure biotechnology company for violating 
a seed export law that has since been 
repealed. The government searched for 
perjury in tobacco executives' testimony 
before Congress that cigarettes were not 
addictive. Prosecutors plowed through 
documents for evidence that cigarette makers 
manipulated nicotine levels. Whistle blowers 
and company scientists testified before grand 
juries. The outcome: not a single indictment 
of a tobacco company or industry executive. 

Nonetheless, President Clinton collared 
his diffident attorney general and she, 
somehow, conjured up a RICO claim that 
accused the industry of the very same 
infractions for which grand juries could not 
find probable cause. Despite consistent court 
rulings in union hea lth fund cases that 

insurers-like Medicare-have no claim 
under RICO, Janet Reno and her minions 
at DO] included among their 116 counts 
against the industry all sorts of foolishness 
intended to ratchet up the pressure for an 
exorbitant financial settlement, notwith
standing the inanity of the underlying 
assertions. Here's just one example, count 
number three: In November 1959, the 
industry "did knowingly cause a press release 
to be sent and delivered by the U.S. mails to 
newspapers and news outlets. This press 
release contained statements attacking an 
article written by then-U.S. Surgeon General 
Leroy Burney about the hazards of 
smoking." 

There you have it-racketeering, in all its 
sordid detail. 

DO]'s claims under the Medical Care 
Recovery Act aren't much better. The 
MCRA, passed in 1962, was intended to 
circumvent a 1947 Supreme Court case that 
denied a right of recovery under the common 
law for government medical outlays for a 
soldier's injuries that were caused by a 
defendant's negligence. In no instance has 
the MCRA been used to reclaim Medicare 
expenditures. Indeed, because MCRA was 
enacted three years before Medicare, it could 
not have been within the contemplation of 
Congress that Medicare costs would be 
recoverable. Nor is there anything in MCRA 
suggesting that multiple claims can be 
aggregated as in DOJ's suit . Nor can the 
government recoup from tobacco companies 
the costs of treating a smoker's illness when 
the smoker himself could not show that his 
illness was due to the companies' negligence. 

As a fallback, DO J is also claiming under 
the Medicare Secondary Payer Act of 1980, 
which expressly covers Medicare 
expenditures-implicitly confirming that the 
earlier MCRA did not do so. But MSPA is 
invoked against an injured party or his 
private insurer, not against the party that 
allegedly caused the injury. The purpose of 
the statute is to prevent an injured party from 
recovering twice-once from a private 
insurer and a second time from Medicare
and to ensure that a private insurer isn't let 
off the hook for a legitimate claim just 
because the claim might otherwise be covered 
by Medicare. MSPA has never been 
employed to establish liability for an injury; 

it was designed for cost recovery only after 
liability had been determined. 

Interestingly, that legal analysis is well
known to the Clinton administration. That's 
why Attorney General Reno repeatedly 
rejected arguments that the federal 
government had a cause of action against 
tobacco companies for Medicare 
reimbursement. Commenting on the DOJ 
lawsuit, former Clinton aide Rahm 
Emmanuel put it this way: "If the White 
House hadn't asked, [Reno] would never have 
looked at it again." So it's politics, not law, 
that's driving this litigation. And what's worse, 
the entire scheme is cynically promoted as a 
way to protect the health of our children. 

Yet now that the loot is rolling in from 
the multistate settlement, we know that kids' 

· welfare is far down the list of priorities. In 
Los Angeles the money will be used to 
improve sidewalks; in Michigan it'll allow a 
cut in college tuition; in North Dakota flood 
control gets the nod. Only a handful of states 
is funding tobacco control programs 
significantly beyond presettlement levels. If 
the politicians were honest, they'd follow the 
advice of-hold your hat-Sen. Charles 
Schumer (D-N.Y. ), who urges the states and 
localities to reduce taxes because "taxpayers 
bore much of the cost of treating tobacco 
illnesses." Actually, Schumer understates the 
case; cigarette taxes far exceed all reasonable 
estimates of the social costs of smoking. Still, 
the senator has the right idea. 

Unhappily, Schumer's tax reduction 
proposal has zero chance. Money drives the 
tobacco wars. For every pack of cigarettes 
sold, the industry earns about 23 cents, the 
feds get 34 cents, and the states average 37 
cents (not counting the recent 76-cent price 
increases to pay for the settlement) . Thus, 
even at presettlement rates, government gets 
71 of each 84 cents of pretax profits. In 
effect, the feds and the states are 76 percent 
stockholders in an enterprise that, according 
to government reports, kills 400,000 
Americans every year. No matter the 
incongruity, politicians aren't likely to turn 
off that spigot. 

Firing Blanks at Gun Makers 
Quite a different dynamic is at work in 

the city, county, and HUD litigation against 
Continued on page 1 0 
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the gun industry. With a piddling $1.5 billion 
in annual revenues, gun makers will not yield 
the same treasure trove as the tobacco 
behemoths whose worldwide sales are $300 
billion. But that's not a problem, because the 
real goals of the gun suits are twofold: first, 
to bypass the legislative process that, despite 
the recent scourge of high-profile multiple 
killings, has been remarkably unreceptive to 
a variety of gun control measures; and, 
second, to chalk up one more victory for the 
trial lawyers, thus demonstrating to future 
fat-cat defendants that groundless legal 
theories are good enough when the coercive 
power of multiple government entities is 
arrayed against an unpopular industry. 

The gun suits aren't intended to go to trial. 
In fact, HUD's threat to coordinate litigation 
by 3,200 public housing authorities, on top 
of the claims filed by 29 cities and counties, 
points to a settlement, not a trial. Secretary 
Cuomo and his minions understand well that 
the smallish gun industry can't afford to 
defend itself-even against unfounded suits
in the face of such overwhelming firepower. 
A Wall Street Journal story emphasized that 
very point: "As with the municipal suits, one 
filed on behalf of housing authorities would 
be ground breaking and certainly not a sure 
bet to succeed in court. But a suit by a large 
group of housing authorities could [exhaust] 
gun companies' resources in pretrial 
maneuvering-by making demands for 
documents concerning industry distribution 
practices in hundreds or thousands of 
localities." No better than thinly veiled 
blackmail. 

In justifying HUD's litigation plans, 
Cuomo contended that "only 1 percent of 
the dealers are selling over 50 percent of the 
guns used in crimes." But if HUD has 
information linking guns sold by particular 
dealers to known criminals, why haven't the 
underlying data been turned over to 
authorities whose duty it is to shut down 
dealers who break laws against such sales
laws that are on the books in all 50 states? 
Instead, Cuomo wants to compel gun makers 
to become police, judge, and jury-denying 
to offending dealers, without due process of 
law, the merchandise that they sell for a living. 

An obvious solution to the problem of 
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violence in public housing would be for 
police to enforce laws that prohibit sales to 
minors, felons, the mentally incompetent, 
and "straw purchasers" surreptitiously 
buying on behalf of criminals. Evidently, 
HUD prefers to sue gun makers who lawfully 
sell to wholesalers who, in turn, sell to 
licensed retailers. The government wants to 
hold gun makers liable for the violent acts 
of criminals, most of whom did not buy from 
licensed retailers and over whom the 
manufacturers have no control. 

So goes the battle for gun control. If the 
legislature doesn't cooperate, just find a 
friendl y judge, or commandeer public 
resources to file suits across the nation until 
gun makers cry uncle. Never mind that 30 
years ago a 13-year-old could buy a rifle from 
most hardware stores or even through the 
mail. Few states had retail age restrictions 
for handguns. Today federal gun laws have 
grown exponentially; state laws have kept 
pace. More laws, however, have gone hand 
in hand with an explosion of violent crime. 
Is anyone in Washington paying attention? 

Taking Aim at HMOs 
The common threads that link tobacco 

and gun litigation have predictably resurfaced 
in the current spate of suits against HMOs. 
Start with a friendless industry. Then attempt 
to redress the industry's perceived misbehavior 
by enacting remedial legislation. When the 
legislature resists, find a cadre of smart, 
unprincipled contingency fee lawyers who 
are willing to champion flawed legal theories 
to extort money from, or compel "better" 
conduct by, the wayward industry. Next step: 
sue, preferably as a class action in one or 
more states known to be sympathetic to 
plaintiffs. After judges rightly dismiss, or juries 
reject, one private lawsuit after another, bring 
in the big guns from the public sector. Procure 
local, state, or federal officials to threaten the 
industry with bogus claims in as many 
jurisdictions as possible. The rest is relatively 
easy. Announce your settlement terms and 
wait for the industry to cave. 

That's roughly what's happening in the 
HMO arena. At the outset, HMOs aren't 
going to win any popularity contests. In part, 
that's because consumers feel they have little 
recourse when an HMO treats them badly. 
Most courts have held that HMOs and other 

managed care organizations (MCOs) are 
responsible for the actions of their employees 
but not those of independent contractors, 
and MCOs typically contract with physicians 
rather than employ them. Yet a doctor who 
depends on MCOs for patients may well fear 
" deselection" if his medical decisions are 
thought to impede the MCOs' cost control 
objectives. That leaves the physician exposed 
to a malpractice suit while the MCO, which 
may have exerted considerable influence over 
the disputed decision, is legally insulated 
from liability. 

Like so many other inequities, the MCO 
liability problem can be traced directly to ill
advised legislation. Originally, Congress was 
receptive to arguments that increased liability 
for MCOs would translate to higher medical 
insurance premiums, which would end up 
lining the pockets of trial lawyers or deterring 
employers from offering health coverage. So 
far, so good. But instead of pressing their 
respective states to enact tort reform-about 
which more in a moment-our federal 
legislators decided to preempt the states from 
enforcing liability laws that would ordinarily 
apply to MCOs. ERISA was the vehicle; it 
largely limits insured employees to suits in 
federal court and provides no remedy for 
denial of treatment, other than eventual 
provision of the benefits promised under the 
plan. Thus, an employee cannot recover lost 
wages, pain and suffering, or even additional 
medical expenses incurred as a result of 
wrongly vetoed or delayed coverage. 

Congress now realizes that consumers are 
livid. Still, it dithers at shrinking the power 
and autonomy that it granted to HMOs. The 
Senate and House have competing managed 
care bills, and members are polarized over 
where, whether, and to what extent patients 
should have the right to sue. Naturally, a 
wavering Congress opens the door for 
contingency fee lawyers, who have reinvented 
themselves as a quasi-legislature bent on 
effecting those polices that the real legislature 
has spurned and, in the process, snatching a 
big part of the lucre as their reward. 

At least 16 class action suits against 
MCOs are pending, most filed by the same 
lawyers who won fat settlements from the 
tobacco industry. The Washington Post 
reports that "much of the litigation is being 
orchestrated from a suite of offices in 



--when we condone the selective and retroactive application 
of extraordinary legal principles to transfer resources, 

we make a mockery of justice.~ 

downtown Atlanta, where a collection of 
plaintiffs' lawyers from a number of states 
have established what they call a 'law firm 
of law firms' .. . funded primarily by lawyers 
who were awarded huge fees in the tobacco 
litigation." Those lawyers will proffer what 
one of the founding partners calls a "gumbo" 
of legal arguments, several of which have no 
more solid foundation than the tobacco and 
gun claims that spawned them. 

Some lawsuits will push breach of 
contract; others will contend that HMOs 
overcharged participants; still others will ask 
that physicians be reimbursed for pay cuts 
they took in order to work for HMOs. 
Another legal concept, breach of fiduciary 
duty, is intended to skirt the proscriptions in 
ERISA against standard contract and tort 
claims. If that theory survives, employer
based health care is unlikely to endure. 
Managed care simply cannot function as a 
cost containment system if every treatment 
choice is regarded as a fiduciary decision. 

Then there are two novel allegations: first, 
deceptive advertising of high medical 
standards without telling consumers that 
financial incentives could undercut those 
standards; second, discrimination under the 
Americans with Disabilities Act against 
physicians who run up big bills by treating 
the chronically ill and disabled. And if none 
of the above passes muster, trial lawyers will 
trot out their standard RICO claim, including 
treble damages, for engaging "in a 
nationwide fraudulent scheme" to mislead 
the public. Last, to be absolutely certain that 
no MCO can afford not to settle in the face 
of an avalanche of litigation, the public sector 
in multiple jurisdictions will join the fray 
with equally fishy theories. Attorneys general 
in Connecticut and Missouri have already 
weighed in with separate suits against MCOs. 

That's the new litigation paradigm, born 
in the tobacco suits, adapted to the gun 
industry, and now extended to fleece the 
Hl\ii.Os. But there is one notable difference. 
Although tobacco companies should not be 
accountable for voluntary assumption of risk 
by smokers and gun makers should not be 
liable when their legal product is misused by 
violent criminals, HMOs should be held 
responsible for their own dereliction
typically refusal of authorization for a 
necessary covered treatment. Indeed, 

according to a growing number of federal 
courts, if an HMO employs a physician or 
exercises substantial control over the 
physician's medical decisions, then an injured 
patient may sue both the physician and the 
HMO for negligence, notwithstanding 
ERISA. That same right is ordinarily not 
extended if the case is characterized as a 
coverage decision rather than a medical 
decision. 

By weakening the immunity otherwise 
available to Hl\ii.Os, federal judges might be 
contributing to the demise of managed care. 
That would be unfortunate from a cost 
control perspective. On the other hand, the 
right to recover foreseeable consequential 
damages-lost wages, for example-as well 
as pain and suffering and extra medical 
expenses that are caused by an HMO's 
negligence should not be sacrificed at the 
altar of cost control. If the principle of 
corrective justice cannot coexist with 
managed care as currently structured, 
perhaps that incompatibility will serve as the 
catalyst for needed reforms. 

Where Do We Go from Here? 
Two of those reforms, although beyond 

the scope of this article, are worth 
highlighting; several others are worth 
mentioning. Reform number one: We must 
implement medical savings accounts, funded 
by tax-deferred wages, that pay most routine 
medical expenses while providing savings for 
retirement and unexpected future health 
costs. The idea is for employers and self
employed individuals to buy low-cost, high
deductible insurance to cover catastrophic 
health problems. The considerable savings 
in premiums are then invested in an account 
that belongs to the individual; it accumulates 
earnings, tax-deferred, that can be used for 
ordinary, recurring medical outlays or, if 
unspent, can serve as a retirement fund. 
Because the patient becomes both a direct 
buyer and a user of health care, he monitors 
his expenses more closely, chooses the level 
of care that he desires, and conserves moneys 
otherwise spent on processing numerous 
smaller claims. In short, lower costs, more 
freedom of choice. 

Reform number two: Courts must limit 
tort law to resolving disputes over injuries 
between strangers, who have no opportunity 

to assign liability in advance. Whenever 
individuals or businesses are able to bargain
either directly or through an intermediary
and they agree to terms that govern their 
relationship, constrain their conduct, and 
define the remedies if someone misbehaves, 
it is essential that courts honor the private 
deal. Today's torts "crisis" is due in major 
part to the rejection by courts of the terms 
and conditions to which parties have agreed, 
explicitly or implicitly, in their transactions 
with one another. If a court imposes its own 
standard of care and refuses to enforce express 
·or implied contractual terms, especially in 
cases like medical malpractice where health 
providers and their customers can negotiate 
up-front, that refusal is an affront to personal 
autonomy and individual responsibility. 

Finally, here are a few other laudable 
reforms, the details of which have been 
discussed elsewhere. 

• First, dispense with joint and several 
liability, the "deep-pockets" rule that 
permits plaintiffs to collect all of a 
damage award from any one of multiple 
defendants, even if the paying defendant 
was responsible for only a small fraction 
of the harm. 
• Second, eliminate punitive damages 
for accidents due to ordinary negligence. 
Punitive damages, which are intended 
for punishment and deterrence, should 
be granted only for intentional injuries 
or extraordinarily reckless conduct. 
• Third, where the government is the 
plaintiff and loses, require that it pay 
the defendant's attorneys' fees. That will 
discourage state-sponsored coercive 
lawsuits that are not firmly grounded 
in substantive law. 
• Fourth, make contingency fee 
contracts between government entities 
and private attorneys illegal. We must 
not let the sword of the state be wielded 
by those who have an incentive to 
increase the severity of punishment. 
• Fifth, expand the jurisdiction of federal 
courts over class actions. At present, 
state claims may not be litigated in 
federal court if any plaintiff is a citizen 
of the same state as any defendant. That 
rule encourages forum shopping to find 

Continued on page 12 
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friendly state judges. A better rule, 
proposed by Rep. Henry Hyde (R-Ill.), 
would allow the defendant to transfer 
most class actions to federal comt if any 
member of the proposed plaintiff class 
is a citizen of a state different from any 
defendant. 
• Sixth, when government sues to recoup 
costs paid on behalf of another person, 
it should have no greater right to recover 
than that person would have if he were 
to sue directly. Sen. Mitch McConnell 
(R-Ky.) has introduced such legislation, 
which, however, should be limited to 
federal causes of action. Each state 
should then enact comparable legislation 
of its own. 

Most important, the American public
prospective voters and jurors- must be 
warned that our tort system is rapidly 
becoming a tool for extortion by a coterie 
of politicians and trial lawyers . Sometimes 
they seek money; sometimes they pursue 
policy goals; often they abuse their power. 
Take it from former labor secretary Robert 
Reich, cettainly not known for his opposition 
to imperious government. Reich tells us that 
his former boss in the White House "is 
launching lawsuits to succeed where 
legislation fai led. The strategy may work," 
Reich adds, "but at the cost of making our 
frail democracy even weaker .... This is faux 
legislation, which sacrifices democracy to the 
discretion of administration officials 
operating in secrecy." 

Reich has it just about right. But the 
problem extends further than the White 
House. It infests most of the statehouses and 
many city halls. Like most infestations, this 
one can be fumigated. To do so requires 
awareness, good sense, and political will. 
Not to do so profanes the rule of law and 
debases personal freedom. When we condone 
the selective and retroactive application of 
extraordinary legal principles, intended 
specifically to transfer resources from 
disfavored defendants to favored plaintiffs
or indeed to the public sector-we substitute 
political cronyism for fundamenta l fairness, 
make a mockery of justice, and trample on 
our precious liberty. • 
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Hate sexual harassment? Hate lawyet'S, too? 

Dealing with Harassment 

W
hile high-profile sexual harassment 
suits have captmed headlines around 
the world, a new Cato Institute 
book argues that there are nonadver

sarial alternatives to reporting harassment 
to corporate or legal authorities. 

Joan Kennedy Taylor writes in What to 
Do When You Don't Want to Call the Cops: 
A Non-AdveTsaTial App1"0ach to Sexual 
HaTassment that current sexual harassment 
law often has the effect of exacerbating the 
hostility it is supposed to reduce. 

Taylor interviewed managers, labor 
experts, and workers in male-dominated 
fields to create a guide to preventing and 
countering objectionable behavior without 
resorting to legal action. Lawsuits are often 
life-changing events that harm or ruin the 
careers, reputations, and lives of all 
involved. 

Taylor, the nationa l coordinator of the 
Association of Libertarian Feminists, also 
describes factors that lead to the perception 
of sexual harassment, such as demographic 
changes in workplace populations, differences 
in communication styles, and faulty 
expectations. 

She challenges the assumption that 
women are passive victims who need 
government help. Instead, she recommends 
that women have realistic expectations when 
entering predominantly male environments 
and points out that women who have learned 
to communicate their feelings clearly have 
done well at combating sexual harassment. 

What to Do When You Don't Want to 
Call the Cops has drawn much praise. "Joan 

Kennedy Taylor demon
strates that free speech 
and women's empow
erment are as mutually 
reinforcing in the 
workplace as in other 
contexts," said 
Nadine Strossen, 
president of the 
American Civil 
Liberties Union. 
"She makes a 
persuasive case that countering 
offensive workplace expressions with more 
speech is a constructive response from the 
perspectives of all concerned: notably, the 
pioneer woman workers in traditionally male
only occupations, who often feel ostracized 
and vilified; the men in such workplaces, who 
often are unprepared to interact with women 
co-workers; and the employers who want to 
promote cooperative relationships among 
their employees and to avoid lawsuits." 

"Joan Kennedy Taylor's book represents 
a real breakthrough in common sense in 
dealing with sexual harassment," said Ann 
E. W. Stone, CEO of the Stone Group. 

What to Do When You Don't Want to 
Call the Cops, a Cato Institute book 
published by New York University Press, can 
be purchased for $24.95 (cloth) by cal ling 
Cato Institute Books at 1-800-767-1241 or 
through the Cato Institute's online bookstore 
at www.cato.org. Taylor's previous book, 
Reclaiming the MainstTeam: Individualist 
Feminism Rediscovered, is also available 
($24.95, cloth). • 
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Economic Freedom of the World: Annual Repo1't 2000 

Hong Kong Still Freest Economy 

T
here is a causal relationship between 
economic freedom and economic 
growth, according to Economic 
Freedom of the World: 2000 Annual 

Report. Published by the Cato Institute and 
Canada's Fraser Institute in conjunction with 
market-liberal institutes from 53 other 
countries, the report ranks 123 countries on 
their level of economic freedom. 

Countries with consistently high levels of 
economic freedom perform far bettet; both 
financiall y and nonfinancially, than those 
with low levels of economic freedom. The 
countries that scored in the top quintile of 
economic freedom had an average per capita 
gross domestic product ofU.S.$18,108 and 
an average growth rate of 1.6 percent. As 
freedom declined, so did per capita GDP and 
the growth rate. Also, life expectancy in the 
top quintile is 20 years longer than in the 
bottom quintile. 

The four economically freest jurisdictions 
in the world are Hong Kong, Singapore, New 
Zealand, and the United States. The least 

free economies are Myanmar, 
Democratic Republic of Congo, 
Sierra Leone, Rwanda, Madagas
car, and Guinea-Bissau. 

The comprehensive index, 
constructed under the leadership 
of Nobel laureate in economics 
Milton Friedman, includes 23 
components grouped in areas 
ranging from the size of 
government to freedom of 
exchange in capital markets. 
The report presents updated 
figures and backdates the data 
to 1970 (where possible). It is coauthored 
by James Gwartney, professor of economics 
at Florida State University, and Robert 
Lawson, associate professor of economics at 
Capital University. 

Gary S. Becket; 1992 Nobel laureate in 
economics, says, "This book will be an 
invaluable source ... for understanding the 
relation between economic, political, and 
civil freedom." 

Book examines administ1'ation 's claims 

High Cost of Kosovo Victory 

N
ATO's "victory" in the Balkans came 
at an enormous price, argue the 
contributors to a new Cato Institute 
book. 

In NATO's Empty Victory: A 
Postmortem on the Balkan War, 10 foreign 
policy experts analyze how NATO blundered 
into the war. They examine the circumstances 
underlying the conflict and dissect the fatal 
miscalculations made by the Clinton 
administration at the Rambouillet 
negotiations. They argue that NATO used 
faulty justifications for the military 
intervention and conclude that the alliance 
failed to achjeve a foreign policy victory. The 
war lasted far longer than anticipated, 
triggered a horrible refugee crisis, caused 
massive economic and social disruptions 
throughout the region, and resulted in the 
deaths of many innocent Serbian civilians. 

Christopher Layne, MacArthur 
Foundation Fellow in Global Security, writes 

that "in framing its Kosovo policy, the 
Clinton team had only the most superficial 
understanding of the origins of the Kosovo 
crisis, the complexity of the dispute, and the 
nature of Serbian nationalism." Instead of 
mediating an agreement between two rival 
parties, the United States aligned itself with 
the Kosovo Liberation Army, which was 
known for terrorist activities and its 
destabilizing "Greater Albania" agenda . 

The authors suggest that NATO's 
offensive produced far-reaching, unintended 
consequences including negative political and 
economic fallout in the region, a trampling 
of the congressional war power, and serious 
damage to U.S. relations with Russia and 
China. "Russian and Chinese leaders saw 
NATO's unauthorized intervention in the 
Balkans as politically marginalizing their 
countries," writes Ted Galen Carpentet; the 
book's editor and Cato's vice president for 
defense and foreign policy studies. 

The report drew worldwide media 
attention. It was 
especially popular in the 
Asia-Pacific region, 
home of the top-rated 
economies. Stories about 
the report appeared in 
Hong Kong's Apple Daily, 
the Taipei Times, the 
South China Morning Post, 
the Asian Wall Street 

Journal, and more. Domestic 
and international coverage 
included the Financial Times, 
the journal of Commerce, the 

Toronto Stm~ and papers from Turkey to 
Latvia. TASS, the Russian news service, 
attributed the study to "the Cato Institute, 
the bulwark of American liberalism." 

Economic Freedom of the World: 2000 
Annual Report can be purchased for $22.95 
(paper, 262 pp.) by calling Cato Institute 
Books at 1-800-767-1241 or via the Cato 
Institute Web site, www.cato.org. • 

The authors offer 
alternative solutions for 
the Balkans. Calling 
NATO's goal of polit
ical autonomy for the 
Albanian Kosovars 
" unattainable," John 
Mearsheimer, codirector of the University 
of Chicago's Program on International 
Security, argues for partitioning Kosovo. 
Other contributors advocate European-run 
security institutions to deal with future 
Kosovo-style problems. Carpenter concludes 
that NATO "has outlived its usefulness and 
entirely new security arrangements are 
needed in post-Cold War Europe." 

NATO's Empty Victory: A Postmortem 
on the Balkan War can be purchased in cloth 
($18 .95) or paper ($9.95) by calling Cato 
Institute Books at 1-800-767-1241 or 
through the Cato Institute's online bookstore 
at www.cato.org. • 
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federa l milk marketing order regions, price 
supports, and da iry compacts hike milk 
prices for consumers, thus reducing milk 
consumption and adversely affecting people's 
health. He notes that American dairy farmers 
received as much as $8 billion in assistance 
in the form of subsidies in 1995 alone. If the 
current government system "were 
eliminated, the free-market system would 
function just as smoothly-but without price 
distortions." 

+ Proposals to Ban Internet Anonymity VIOlate 
First Amendment 
Anonymity on the Internet should be 
protected and deserves to be treated no 
differently than anonymous pamphlets or 
other speech, writes attorney and software 
executive Jonathan D. Wallace in "Nameless 
in Cyberspace: Anonymity on the Internet" 
(Cato Briefing Paper no. 54). Wallace notes 
that U.S. and foreign law enfo rcement 
officials regard anonymity as a threat to 
public order and talk about limiting 
anonymity online. He takes a look at the role 
of anonymous speech in the founding of the 
United States and the subsequent legal history 
of such speech. "Anonymous and 
pseudonymous speech on the Internet forms 
a part of the rich tradition of such speech in 
prior media, including print, and is entitled 
to the same First Amendment protections," 
Wallace writes. "Legisla tion aga inst 
anonymity threatens to end that rich tradition 
and should be opposed. If such legislation is 
passed, we can be confident that the Supreme 
Court will again find it inconsistent with our 
Constitution and our history." Many well
known historical papers and articles , all 
controversial in their time, were written 
anonymously because the a uthors feared 
persecution if their identities were known. 
Classic examples include Thomas Paine's 
Common Sense, written under the name "An 
Englishman"; the Federalist Papers, written 
under the name "Publius"; an d Cato's 
Letters, a series of essays on liberry written 
under the pseudonym "Cato," after which 
the Cato Institute is named. Cato's Letters 
was republished by John Peter Zenger, a 
German immigrant who was arrested for 
sedit io us libel in 173 5 for printing 
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anonymous essays attacking Gov. William 
Cosby of New York. 

+ The Market Should Detennine Ownership 
of Public Lands 
Privatized federa l land would yield better 
environmental quality, write the authors of 
"How and Why to Privatize Federal Lands" 
(Policy Analysis no. 363). Included in the 
2000 budget bill was $652 million requested 
by President Clinton for his "Land Legacy" 
program that will provide funding to state, 
local, and federal agencies to preserve more 
open lands. Terry L. Anderson of the Political 
Economy Research Center; Vernon L. Smith 
of the University of Arizona; and Emily 
Simmons, formerly of PERC, argue that land 
should be auctioned, not for dollars, but for 
certificates to be distributed equally to all 
Americans. "Analysts on the left and the right 
agree that the federal government has done 
an exceedingly poor job of stewarding [land] 
resources," they write. "Both environmental 
quality and economic efficiency would be 
enhanced by priva te rather than public 
ownership." Instead of the president's plan 
for the government to buy up even more 
land, the authors suggest four criteria to guide 
land-reform efforts: land should be allocated 
to the highest-valued use; transaction costs 
should be kept to a minimum; there must be 
broad participation in the divestiture process; 
and "squatters' rights" should be protected. 
The paper drew fire from environmentalists 
because of Anderson 's role as an informal 
adviser to Republican candidate George W. 
Bush. 

+ Online Commerce Isn't Harming local 
Businesses 
Unrestricted Internet taxation would be an 
unfair extension of the states' powers, argues 
Cato trade policy analyst Aaron Lukas in 
"Tax Bytes: A Primer on the Taxation of 
Electronic Commerce" (Trade Policy Analysis 
no. 9). According to Lukas, untaxed e
commerce is neither emptying state coffers 
nor destroying local businesses. He notes 
that, as the birthplace of the Internet, the 
United States has a special ro le to play in 
ensuring that revenue-hungry state and 
nat ional governments do not stifle online 
commerce. "As Supreme Court Chief Justice 
John Marshall observed, the power to tax is 

indeed the power to destroy, " he writes . 
Lukas says that sound tax policy should 
continue and legislators should make sure 
that "states and foreign governments do not 
unfa irly export their tax collection burdens, 
thereby impeding online commerce." Lukas 
reviews specific alternatives to traditional 
tax structures that would resolve the current 
pro blems ra ised by remote electronic 
commerce, but he concludes that the best 
answer lies in more responsible fiscal policy. 
"The best course of action is for governments 
to embrace lower spending, if not in absolute 
terms, then as a decreas ing share of the 
overall economic pie." • 
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Progress happened before federal regulations 

Economics, Technology Cleaned the Air 

I
n Clearing the Air: The Real Story of the 
War on Air Pollution, a new book 
published by the Cato Institute, author 
Indur Goklany argues that economic 

growth and technological change, not 
expanded federal regulations, are primarily 
responsible for the safer, cleaner air we now 
breathe. The book provides a comprehensive 
examination of American air quality data 
never before assembled in one place: long
term empirical data on air quality and 
emissions data extending from the 
prefederalization era to the present. 

Goklany finds that, contrary to popular 
belief, state and local efforts to clean up the 
air were well under way before the Clean 
Air Act of 1970 was passed, and the air 
probably would have continued to improve 
regardless of federalization. The CAA and 
its subsequent amendments were passed in 
the belief that state and local governments 
had failed to protect the air because they 
were engaged in a "race to the bottom," as, 
in the pursuit of economic growth, states 
allowed lax environmental regulations. But 
municipal and state clean air programs 
existed before the CAA, and many emissions 
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standards were tightened in a "race to the 
top," as states tried to meet their citizens' 
desires for a more livable environment. 

Formerly chief of the Technical 
Assessment Division of the National 
Commission on Air Quality and a consultant 
in the Office of Policy, Planning, and 
Evaluation of the Environmental Protection 
Agency, Goklany argues that such a "race 
to the top" is inevitable, as states and 
localities constantly attempt to improve the 
quality of life. He offers a regulatory reform 
agenda that would improve upon the 
economic efficiency and environmental 
sensitivity of air quality regulation. He 
recommends that emissions trading be 
expanded to allow trades between old and 
new sources. Control of interstate pollution 
should be negotiated between affected states, 
with the federal government stepping back 
into an equal role with the states. Under such 
a federalist approach, the federal government 
would set idealized goals, and states would 
determine their own policies for pollutants 
affecting their jurisdictions, Goklany writes. 

"Indur Goklany has the audacity to 
question the premise upon which the federal 

EPA has built its ever
growing power-that 
states and cities would 
fail to control pollu
tion if not under 
Washington's 
thumb," said David 
Schoenbrod, 
cofounder of the 
Natural Resources 
Defense Council. 
"By unearthing 
fascinating records 
from the first 70 years of this century 
and bringing them to life, he shows 
convincingly that America was cleaning up 
its environment just as fast before EPA came 
along as afterwards. By taking a cool look 
at the facts, Goklany reveals the 

. environmental emperor to be wearing hardly 
a stitch of clothing." 

Clearing the Air: The Real Story of the 
War on Air Pollution can be purchased in 
cloth ($19.95) or paper ($10.95) by calling 
Cato Institute Books at 1-800-767-1241 or 
Via the Cato Institute Web site, 
www.cato.org. • 
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+ Missing the story 
Unlike Texas Gov. George W. Bush, for 

instance, [Vice President] Gore is never 
accused of winging facts or not 
understanding policy debates. 

-Washington Post, Jan. 11, 2000 

[Bill] Bradley's assault on Gore's integrity 
... underscores longstanding concerns
voiced by Gore's own presidential campaign 
aides in 1988, according to memos obtained 
recently by the Boston Globe- that Gore 
has a predilection for embellishing facts to 
burnish his personal resume or professional 
accomplishments . . .. In two memos to Gore 
in late 1987 and early 1988, his press 
secretary, and then his communications 
director, warned Gore that he had developed 
a reputation for stretching the truth. 

- Boston Globe, Jan. 28,2000 

+ You'd think we'd be safer 
Do you folks have any idea how many 

police departments can write traffic and 
parking tickets in the District of Columbia? 
I didn't. The answer is kind of stupefying. 
At least 20 police agencies, including 
National Zoo police and U.S. Park Police 
visitor aides, may write parking tickets, and 
11 departments may write moving 
violations in the city. 

- "Dr. Gridlock" in the 
Washington Post, Dec. 2, 1999 

+ATF finds inner.aty gunowners aren, stupid 
Most of the nearly 3,000 weapons 

exchanged for a $100 bill during this 
summer's gun amnesty program [in 
Washington] were about 15 years old, many 
were cheap revolvers barely worth $30 on 
the street, and none of the ones tested so 
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far had been used to kill anyone, according 
to an analysis by the Bureau of Alcohol, 
Tobacco and Firearms. 

- Washington Post, Dec. 16, 1999 

+ When Gore and Bradley promise to bring 
Canadian health care to the U.S., do they 
mean patient by patient, nurse by nurse? 

From Vancouver to Halifax, the 
complaint is the same: Not enough hospital 
beds. Not enough nurses. Not enough 
doctors. ot enough of the latest equipment 
tl1at everyone seems to want or need. 

In Quebec, they've sent more than 250 
cancer patients over the border to the 
United States this year to get treatment and 
still there are 350 who have waited more 
than eight weeks for radiation or 
chemotherapy (waiting more than four 
weeks is considered medically risky). 

And in Ontario, the waiting list for 
MRis is so long that one Ontario resident 
booked himself into a private veterinary 
clinic that happened to have one of the 
machines, listing himself as "Fido." 

Residents flocking to Alberta often have 
to contact scores of doctors before they can 
find one who is accepting new patients, 
while the local nursing association has 
launched a program to lure back the 6,000 
Canadian nurses who, largely out of 
frustration, have fled to the United States. 

- Washington Post, Dec. 18, 1999 

+ We have ways to make you 
Gov. Parris N. Glendening declared 

yesterday that gun manufacturers' claims 
that they cannot make a childproof 
handgun were "nonsense," .. . during his 
State of the State Address. "Whether it is 

air bags or childproof aspirin bottles, we 
know the industry will not do what is right 
until we make them do what is right. And 
we can make them do it." 

-Washington Post, Jan. 20, 2000 

+ Thank God for that. They can't screw up 
ethanol 

America may be plunging into a new 
global economy at warp speed, but the 
major presidential candidates would rather 
talk about ethanol subsidies than the future 
of the Internet. 

- New York Times, Jan. 16,2000 

+ We're all in this together, so rat on your 
neighbors 

The D.C. Office of Tax and Revenue is 
inviting anonymous tips about tax cheating 
and has set up a hot line {toll-free) and e
mail site to receive them. 

- Washington Post, Dec. 20, 1999 

+ Recruiting for the welfare state 
Despite the shortage of child-care centers 

and preschools in Ventura County [Calii.], 
Head Start employees must recruit children 
to fill classrooms in several of their 16 
schools. 

Beginning next week, bilingual outreach 
workers will canvass neighborhoods, set 
up tables at public health clinics and visit 
local markets. And they will go door-to
door, trying to persuade low-income parents 
to register their children for a Head Start 
preschool. . .. 

"Recruiting is necessary and exhaust
ing," [Sandra Estrada] said. "It's hard to 
find people in this area. I'm worried about 
how I am going to find kids for next year." 

- Los Angeles Times, Jan. 15, 2000 


