
November/December 1995 Volume XVII Number 6 

On the First Principles of Federalism 

I want to thank Congressman Shays for invit
ing me to testify on the subject of these 

hearings, "1he Federalism Debate: Why Does
n't Washin.gton Trust the States?" I want also 
to commend the subcommittee for holding 
these hearings, for the federalism debate is, 
without doubt, the most important political, 
legal, and constihttional debate taking place 
in America today, going to our very roots as 
a nation. 

At the same time, I would have thought, 
especially following last November's elec
tions, that the proper question was not "Why 
doesn't Washington trust the states?" but 
"Why don't the people and the states trust 
Washington?" For surely, it is distrust of Wash
ington that drives the debate today. 

And the answer to that question, I sub
mit, has rather less to do, in the final analy
sis, with the policy concerns that have infused 
the subcommittee's statements to date on the 
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subject than with a much more basic concern 
about political and constirutionallegitimacy. 
In a word, the people and the states no longer 
trust Washington, not simply because Wash
ington has been doing a less than satisfacto
ry job but, more deeply, because Washington 
has assumed a vast array of regulatory and 
redistributive powers that were never its to 
assume-not, that is, if we take the Consti
rution seriously. 

Thus, the question the people and the 
states are increasingly putting to Washington 
is simply this: By what authority do you rule 
us as you do? That is a question that takes us 
to first principles of a kind the Supreme Court 
itself revisited last April when it found, for 
the first time in nearly 60 years, that the pow
er of Congress to regulate interstate commerce 
is not the power to regulate anything and 
everything. 

The Court's opinion in United States v. 
Lopez sent shock waves through official Wash
ington, not least because Washington had 
simply assumed, since the era of the New 
Deal, that its regulatory powers were plenary. 
Indeed, in the starute in question, the Gun-
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Free School Zones Act of 1990, Congress had 
not even bothered to cite the source of its 
authority under the Constitution. One can 
hardly fault the average American for find
ing in that a certain indifference, if not 
contempt, for constirutionallimits. 

Yet it is just such limits that federalism, 
in the end, is all about. To appreciate the 
point, however, it is necessary to go beyond 
the federal-state and states' rights debates 
that have domina ted the federalism discus
sion. For the issues, at bottom, are not so 
much jurisdictional as substantive. And 
nowhere is that more clear than in the Tenth 
Amendment, properly understood. 

The Tenth Amendment and 
Enumerated Powers 

The Tenth Amendment states, "The pow
ers not delegated to the United States by the 
Constitution, nor prohibited by it to the 

Continued on page 10 
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The Government Habit 

I n the November 1 Washington Times, 
former HUD secretary Jack Kemp, 

now a leader of the conservative grass
roots group Empower America, had a 
letter to the editor bemoaning the fact 
that a rental voucher program he devel
oped in the Bush administration "had 
been transformed by HUD into a mas
sive new fair-housing program to dis
perse low-income families to middle

income suburban neighborhoods." Most Cato supporters 
would question the constitutional authority of Congress to 
spend tax dollars on rental vouchers or public housing in 
the first place. None would be surprised that Jack Kemp's 
good intentions-to get people out of the disastrous public 
housing projects HUD created- have been "distorted," in 
Kemp's words, into "social engineering." 

I mention that little episode because it is illustrative of a 
certain wide-eyed innocence on the part of many of our 
conserva tive friends. The most recent example is the Proj
ect for American Renewal being put forth by Sen. Dan 
Coats (R-Ind.) and neoconservative intellectual Bill Ben
nett, also of Empower America. It consists of some 19 bills 
that Coats has submitted in the Senate in an effort "to find 
some ways to nurture civil society." 

Most of the bills have vaguely Orwellian titles like the 
Compassion Credit Act, the Community Partnership Act, 
or the Family Reconciliation Act. Almost all of them 
amount to nothing more than conservative social engineer
ing. The last bill, for instance, "would provide additional 
federal funding to states under the Family Preservation and 
Social Services Act, to implement pre-divorce counseling." 
The Assets for Independence Act "would create a four-year 
$100 million demonstration program to establish 50,000 
h1dividual Development Accounts." 

Never mind that, again, one would search in vain for 
the enumerated power in the Constitution th~ t says most 
of those initia tives are within the purview of the federal 
government. Never mind even that conservatives who cel
ebrated James Buchanan's Nobel Prize for his work in pub
lic-choice theory should recognize that those little conserv
ative policy gems will one day grow into the liberal mon
sters that so disappoint Jack Kemp. 

The concern here is that some conservatives have in the 
post-Reagan era adopted what might be called the govern
ment habit. That is particularly true of neoconservatives, 
who trace their intellectual heritage to the left and who, for 
the most part, have a fundamentally benign view of the 
state. The problem to them has not been the power of gov
ernment but the misuse of that power by wrongheaded 
politicians and bureaucrats. 

Thus, Bill Bennett writes in the introduction to a booklet 
promoting the Project for American Renewal, "If the liberal 
fallacy is an abiding fai th in the all-sufficiency of govern
ment, then the conservative fallacy could easily become an 
abiding faith in the all-sufficiency of nongovernment." Well, 
not if Dan Coats has anything to say about it. And Coats is 
more of a traditional conservative. 

The argument one hears from many conservatives, par
ticularly inside the Beltway, is that you can't replace some
thing with nothing. But that sentiment simply reflects the 
government habit. After all, the American people are not 
"nothing." Why not rephrase the issue: you can replace a 
failed government welfare program that has wasted billions, 
created dependency, and destroyed lives with the respon
siveness, compassion, and prudence of a free people. 

The left, of course, is hopelessly committed to the gov
ernment habit. Even liberals who admit the current govern
mental approach has fa iled can't shake the habit. David 
Osborne writes in the preface to his Clinton administration 
bible, Reinventing Government, "We believe deeply in gov
ernment. We do not look at government as a necessary evil." 

All in all, the field for those who have confidence in free
dom is left to the libertarians- market liberals or classical 
liberals- and conservatives who believe in strictly limited 
government. They are the ones to whom all the talk of "rev
olution" in Washington refers. As former Delaware gover
nor Pete du Pont puts it, "We must break free of the idea 
that only government-at whatever level, federal, state, or 
local-holds the answer to social problems. Generally it's 
not so." 

The ideological battle that lies ahead among those on the 
r ight should be more constructive than the old left-right 
divide. Conservatives who criticize libertarians for ignoring 
values and the workings of civil society have a valid point. 
But they also have much to learn from libertarians on the 
dangers of the benign view of the state. Perhaps the one 
intellectual who has the most to contribute to this debate is 
Charles Murray of the American Enterprise Institute. 
Respected by both camps, his book In Pursuit of Happiness 
and Good Government describes how government "severs the 
tendrils of community" with one program after another 
designed to do good. It is a book his friend Bill Bennett 
should read, as should any conservative interested in break
ing the government habit. 

-Edward H. Crane 
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$36,000 a Year in Hawaii 

Welfare Pays Better Than Work, Study Finds 

Welfare benefits are far more generous 
than commonly thought and substan

tially exceed the amount a recipient could 
earn in an entry-level job. As a result, recipi
ents are likely to choose welfare over work, 
increasing long-term dependence. Those are 
the principal findings in "The Work vs. Wel
fare Trade-Off" (Policy Analysis no. 240) by 
Michael Tanner, director of health and wel
fare studies; Stephen Moore, director of fis
cal policy studies; and David Hartman, CEO 
of Hartland Bank in Austin, Texas. The paper 
was released at the height of the welfare debate 
in Congress. 

Hourly Wage Equivalent of Welfare ous in large cities. Welfare provides the 
equivalent of an hourly pretax wage of 
$14.75 in New York City, $12.45 in Philadel
phia, $11.35 in Baltin1ore, and $10.90 in 
Detroit. 

The study examines tl1e combined value 
of benefits-including Aid to Families with 
Dependent Children, food stamps, Medicaid, 
and others-for a typical welfare recipient in 
each of the 50 states. The value of those tax
free benefits is then compared with the amount 
of take-home income a worker would have 
left after paying taxes on an equivalent pre
tax income. The following are among the 
study's findings. 

Hawaii 517.50 
Alaska 15.48 
Massachusetts 14.66 
Connecticut 14.23 
Washington, D.C. 13.99 
NewYort 13.13 
New Jersey 12.74 
Rhode Island 12.55 
California 11.59 
Virginia 11.11 
Maryland 10.96 
New Hampshire 10.96 
Maine 10.38 
Delaware 10.34 
Colorado 10.05 
Vennont 10.05 
Minnesota 10.00 
Washington 9 .95 
Nevada 9.71 
Utah 9.57 
Michigan 9.47 
Pennsylvania 9.47 
Illinois 9.33 
Wisconsin 9.33 
Oregon 9.23 
Wyoming 9.18 

Indiana 
Iowa 
New Mexico 
Florida 
Idaho 
Oklahoma 
Kansas 
North Dakota 
Georgia 
Ohio 
South Dakata 
Louisana 
Kentucky 
North Carolina 
Montana 
South Carolina 
Nebraska 
Texas 
West Virginia 
Missouri 
Arizona 
Tennessee 
Artansas 
Alabama 
Mississippi 

S9.13 
9.13 
8.94 
8.75 
8.65 
8.51 
8.46 
8.46 
8.37 
8.37 
8.32 
8.17 
8.08 
8.08 
7.84 
7.79 
7.64 
7.31 
7.31 
7.16 
6.78 
6.59 
6.35 
6.25 
5.53 

• In 9 states welfare pays more than the 
average first-year salary for a teacher. In 
29 states it pays more than the average 
starting salary for a secretary. In 47 states 
welfare pays more than a janitor earns. 
Indeed, in the 6 most generous states, bene
fits exceed the entry-level salary for a com
puter programmer. 

The authors conclude that if Congress 
or state governments are serious about reduc
ing welfare dependence and rewarding work, 
the most promising reform is to cut benefit 
levels substantially. 

more than a $12.00-an-hour job-or more 

The study has been the subject of major 
news coverage. In a September 28 Wall Street 
Journal guest column, Tanner and Moore wrote, 
"The welfare reform proposals just passed by 
the Senate, and the earlier House version, are 
designed to reduce 'hard-core' welfare depen
dency and reward work. But we believe the 
most critical public policy implication of our 
findings is that ultimately these goals can 
be accomplished only by cutting benefit lev
els substantially. Unless and until this is done, 
Congress will have failed to end welfare as 
we know it." • 

• To match the value of welfare benefits, 
a mother with two children would have 
to earn as much as $36,400 in Hawaii or 
as little as $11,500 in Mississippi. 

than two and a half times the minimum 
wage. 
• In 40 states welfare pays more than 
an $8.00-an-hour job. In 17 states the wei-

• In New York, Massachusetts, Con
necticut, the District of Columbia, Hawaii, 
Alaska, and Rhode Island, welfare pays 

fare package is more generous than a 
$10.00-an-hour job. 
• Welfare benefits are especially gener-
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Alexander, Forbes Speak at Cato 

Social Security Privatization Launched at Press Club 
Cato&eets 

August 8: Ted Galen Ca1penter, Cato's for
eign policy studies director, spoke about 

his new book, The Captive Press, and the 
domestic consequences of global interven
tionism at a Cato event in New York hosted 
by Howard and Andrea Rich. 

August 14: The Social Security Privatization 
Project was launched with a news conference 
at the National Press Club. Remarks on the 
flaws of Social Security, the advantages of a 
private pension system, and the example of 
Chile were offered by project cochairmen 
William G. Shipman, a financial consultant, 
and Jose Pifi.era, former Chilean minister of 
labor and architect of Chile's privatization. 
Also speaking were project director Michael 
Tanner, former Social Security commission
er Dorcas Hardy, and former Democratic con
gressman Timothy Penny of Minnesota. 

August 17: A Policy Forum looked at "Export 
Finance: Corporate Welfare or Enlightened 
Trade Strategy?" William H. Lash III of George 
Mason University Law School argued that 
the U.S. Export-Import Bank and the Over
seas Private Investment Corporation are unjus
tifiable corporate-welfare programs. Linda 
Powers, vice president of global finance for 
the Enron Corporation, countered that export 
finance by government is necessary and effi
cacious in today's international economy. 

August 24: "Is Microsoft a Threat to Com
petition?" was the theme of a Policy Forum 
held the day the software company released 
its long-awaited Windows 95 operating sys
tem. With respect to criticism of Microsoft's 
alleged market power and computer-oper
ating system, economist Stan Liebowitz of 
the University of Texas at Dallas said there is 
no evidence that the market can get stuck 
with inefficient technology. Professor Bruce 
Kobayashi of George Mason University Law 
School argued that Microsoft's allegedly abu
sive methods of dealing with other compa
nies were actually reasonable ways to protect 
its intellectual property. Economic consultant 
Rick Warren-Boulton and antitrust attorney 
Don Baker responded that Microsoft's dom
inance in the operating-system market gives 

I 

Former Tennessee governor Lamar Alexander cites the 800-page Senate welfare bill as an example of how not to 
return power to the states at a Cato Policy Forum. 

it power over rivals and manufacturers that 
justifies government action. 

September 5: "Is a Budget Train Wreck 
Inevitable?" was the title of a Capitol Hill 
Policy Forum that looked at the prospect and 
consequences of a budget deadlock that would 
close down the federal government at the 
start of the new fiscal year. Speaking at the 
forum were former congressman and Cato 
fellow in fiscal policy studies Ttm Penny; Carl 
Cannon, White House correspondent for 
the Baltimore Sun; former congressman Bill 
Frenzel of the Brookings Institution; and 
William Kristol, editor and publisher of the 
Weekly Standard. 

September 11: The factors that encourage eco
nomic growth were the topic of discussion at 
a Book Forum honoring publication of Cen
turies of Economic Endeavor: Parallel Paths 
in Japan and Europe and Their Contrast with 
the Third World. Author John P. Powelson 
stressed the importance to economic progress 

of political decentralization and negotiation 
between classes. U.S. Court of Appeals judge 
Stephen F. Williams compared Powelson's 
views of the role of interest groups and insti
tutions with those of other scholars, such as 
Douglass North and Mancur Olson. 

September 13: Rep. Mark Neumann (R-Wis.) 
and members of his staff met with the Cato 
policy staff to discuss issues of common inter
est at a Congressional Roundtable Break
fast. 

September 13: Individualist feminist author 
Wendy McElroy called gender feminists "the 
new censors" at a Book Forum honoring pub
lication of her book XXX: A Woman's Right 
to Ponwgraphy. McElroy argued that femi
nists who call on government to suppress sex
ually explicit books and movies undermine 
the case for women's rights and freedom. 

September 18: A Policy Forum entitled "More 
Than a Theory: Medical Savings Accounts 
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Publisher and presidential candidate Steve Forbes advocates term limits and flat William Krista! of the Weekly Standard discusses a budget train wreck at a Cato Forum 
taxes at a Cato seminar in New York. on Capitol Hill. 

at Work" explored real-world examples of 
how MSAs apply market incentives to the 
purchase of medical care. After Peter Ferrara, 
senior fellow at the National Center for Pol
icy Analysis, explained the theory behind 
MSAs, Dennis F. Kelly, president of Plan3 Inc., 
and Brian McManus, public policy specialist 
at Golden Rule Insurance Company, discussed 
how MSA plans have helped reduce medical 
insurance costs for companies without sacri
ficing employee medical care. 

September 19: "What Next in Bosnia?" was 
the question addressed at a Policy Forum. 
Danielle Sremac of the Serbian-American 
Affairs Council condemned the NATO air 
strikes as an aid to Croatian and Muslim 
aggression against Croatian and Bosnian Serbs. 
She called for evenhandedness to promote 
democracy and peace. Syndicated columnist 
Stefan Halper endorsed the use of U.S. air 
power, but not ground troops, to thwart the 
Serb drive toward a Greater Serbia. Ted Galen 
Carpenter, Cato's director of foreign policy 

studies, said the United States and NATO 
should stay out of the conflict because the 
outcome has nothing to do with their vital 
interests. 

September 21: Republican presidential hope
ful Lamar Alexander warned of "The Repub
lican Revolution at Risk" in a speech at the 
Institute. The former governor of Tennessee 
and U.S. secretary of education said that he 
detects "growing signs that the revolution 
about changing Washington is stuck in Wash
ington" and that Republicans must get seri
ous about devolving power to the states and 
localities. 

September 22: Rep. David Mcintosh (R-Ind.) 
and members of his staff discussed legisla
tive issues with the Cato policy staff at a Con
gressional Roundtable Breakfast. 

September 27: A Cato seminar entitled "The 
Second American Revolution vs. the New 
Deal" was held in New York City. Republi-

can presidential aspirant Malcolm S. Forbes 
Jr. gave the luncheon speech. Cato board mem
ber Theodore Forstmann of Forstmann Little 
& Company was the keynote speaker. Also on 
the program, which attracted more than 300 
people, were Cato president Edward H. Crane 
and policy directors Michael Tanner and Stephen 
Moore. 

September 28: A Roundtable Breakfast fea
tured Paul Hatch, executive director of the 
Republican Governors Association, and mem
bers of the Cato policy staff. 

September 28: James P. Pinkerton, author of 
What Comes Next: The End of Big Govern
ment-and the New Paradigm Ahead, specu
lated on what will replace the obsolete 
"bureaucratic operating system" in Wash
ington at a Book Forum. Kate O'Beirne, Wash
ington editor of National Review, praised the book 
while taking issue with some of Pinkerton's 
proposals to make the Republican party more 
inclusive. • 
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The Meaning of Hayek 

Gerald P O'Driscoll Jr. is director of policy 
analysis at Citicorp, a senior fellow of the 

Cato Institute, and the author of Economics as 
a Coordination Process: The Contributions 
of Friedrich Hayek. He delivered these remarks 
at the dedication of Cato's F. A. Hayek Auditori
um on May 9, 1995. 

I am delighted to participate in tonight's gala 
function, with so distinguished an audience, 
taking place in these magnificent quarters. I 
witnessed Cato's birth in San Francisco near
ly 20 years ago. I remember even today a two
day meeting in your Embarcadero offices at 
which an unlikely assemblage plotted how 
the ideas of Hayek and other free-market 
economists would be infiltrated into public 
discourse and policy. How absurdly opti
mistic we were! Cato' s achievement is to have 
exceeded our giddy expectations of two 
decades ago. That achievement reflects well 
on all the staff who have worked at Cato over 
the years, the donors who have supported 
the Institute, and especially the leadership of 
Ed Crane. 

Let me turn now to an appreciation of the 
man we honor in naming this auditorium: 
Friedrich Hayek. 

Hayek is best known for his most wide
ly read work, The Road to Serfdom, which was 
written to explain to a literate, but nontech
nical, readership how the road to political hell 
is paved with the best intentions. As he made 
clear, classical liberalism's conflict with cen
tral planning was not over the shared goal of 
enhancing the well-being of the greatest pos
sible number of people but over the way to 
achieve that goal. 

Hayek's thesis in The Road to Serfdom is 
that one intervention inevitably leads to anoth
er. The unintended consequences of each mar
ket intervention are economic distortions, 
which generate further interventions to cor
rect them. That interventionist dynamic leads 
society down the road to serfdom. 

In perhaps the best chapter of The Road to 
Serfdom, Hayek details "Why the Worst Get 
on Top" in totalitarian societies. The chap
ter begins with a quotation from Lord Acton: 
"Power tends to corrupt, and absolute pow
er corrupts absolutely." Hayek then elabo-

F. A. Hayek discusses "cultural evolution" as a Cato Distinguished Lecturer in 1982. 

rates the Actonian insight. 

There are strong reasons for believing that 
what to us appear the worst features of 
the existing totalitarian systems are not 
accidental by-products but phenomena 
which totalitarianism is certain sooner or 
later to produce. Just as the democratic 
statesman who sets out to plan econom
ic life will soon be confronted with the 
alternative of either assuming dictatori
al powers or abandoning his plans, so the 
totalitarian dictator would soon have to 
choose between disregard of ordinary 
morals and failure. It is for this reason that 
the unscrupulous and uninhibited are like
ly to be more successful in a society tend-

ing toward totalitarianism. Who does not 
see this has not yet grasped the full width 
of the gulf which separates totalitarian
ism from a liberal regime, the utter dif
ference between the whole moral atmos
phere under collectivism and the essen
tially individualist Western civilization. 

Recall that that was written in 1944 at the 
height of the naive leftist faith in collectivist 
economic policy. Hayek dedicated his book 
to the "Socialists of All Parties," never attribut
ing malice or bad motives to them, only sheer 
intellectual error. He demonstrated, never
theless, how attempts to do good can pro
duce great harm. The thesis is the counter
part of Adam Smith's famous dictum that 



Hayek receives the 1974 Nobel Memorial Prize in Economics from King Carl Gustaf of Sweden. 

self-interested behavior can be the source of 
great societal good. (And both men owe much 
to Montesquieu.) 

Hayek argued that, in the interventionist 
dynamic, liberty is lost piecemeat one free
dom at a time, always in the name of neces
sity and expediency. Hayek echoed the words 
of Lord Acton: "Liberty is not the means to a 
higher political end. It is itself the highest 
political end." Or, as Hayek later amplified 
Acton's insight 

That freedom can be preserved only if it 
is treated as a supreme principle which 
must not be sacrificed for particular advan
tages was fully understood by the lead
ing liberal thinkers of the nineteenth cen-

tury, one of whom [Benjamin Constant] 
even described liberalism as "the sys
tem of principles." Such is the chief bur
den of their warnings concerning "what 
is seen and what is not seen in political 
economy" [Frederic Bastiat] and about 
the "pragmatism that contrary to the inten
tions of its representatives inexorably leads 
to socialism" [Carl Menger] . 

Central planning not only robbed people 
of their basic freedoms but ruined their 
economies. The tragedy is that Hayek and 
others patiently explained not only the polit
ical, but also the economic, consequences of 
central planning. That system ignored its 
impossible informational requirements. It 
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demanded that all the fragments of knowl
edge existing in different minds be brought 
together in one mind, a feat requiring that 
single mind to possess knowledge far in excess 
of what anyone could ever comprehend. 

The argument is not merely a computa
tional one that could be resolved in the com
puter age. As Hayek observed in "The Use 
of Knowledge in Society/' each person "has 
some advantage over all others because he 
possesses unique information of which ben
eficial use can be made, but of which use can 
be made only if the decisions depending on 
it are left to him or are made with his active 
cooperation." The only social system ever 
evolved for accomplishing the task is that 
of private property w1der a rule of law. That 

Continued on page 8 
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Hayek Continued from page 7 

system provides individuals with incentives 
to use their informational advantages, a price 
system to efficiently convey dispersed bits of 
economic information, and a legal framework 
for appropriating and transferring property. 

Many credit President Ronald Reagan's 
defense buildup with the downfall of the com
mtmist countries. If Hayek's analysis is cor
rect, however, communism collapsed because 
of the inner contradictions of that economic 
system. I think the evidence shows that Hayek 
was correct, and it was Reagan's free-market 
economic policies, which transformed not 
only the United States but much of the rest 
of the Western world, that won the Cold War. 
Understanding that point has important impli
ca tions for current debates over fiscal 
priorities. 

The chief paradox of the post-Cold War 
era is that the idea of central planning is dis
credited intellectually where it was actually 
tried, but it lives on in the West, particularly 
in the United States. Last year the president 
of the United States, many members of Con
gress, and a substantial part of our intellec
tual class urged that we bring another one
seventh of our economy under centralized 
allocation. 

If health care escaped central planning, 
financial services still bear its yoke. Sixty years 
ago Congress decided to partition the finan
cial service industry into three sectors: com
mercial banking, investment banking, and 
housing finance. If the division made any 
sense at all, it did so only at the moment it 
happened. (A. P Gianinni's financial empire, 
the Bank of America, began eroding the legal 
distinctions soon after their enactment.) The 
terrible second depression of 1937 set back 
economic recovery and financial innovation. 
World War II froze the civilian economy as 
the war effort absorbed all available resources. 
Financial evolution resumed in the 1950s, 
gained momentum in the 1960s, and accel
erated in the inflationary 1970s. 

Glass-Steagall is a six-decade-old plan, 
which still blocks competitive adaptation and 
responses to clients' needs. The good news 
is that Glass-Steagall reform is afoot. The bad 
news is that the process is driven, at least in 
part, by those who cannot let go of the plan
ning idea. What is needed is a Hayekian vision 
of competition in financial services. Other
wise, we may end up tinkering with the titles 

Hayek meets with students during a visit to the Institute for Humane Studies in 1974. 

of Glass-Steagall without addressing the bill's 
inner contradictions. 

Out of the contribution of The Road to Serf 
dam (the 50th anniversary of the publication 
of which we celebrated last year), there arose 
an important institutional legacy: the Mont 
Pelerin Society. Its significance merits a few 
minutes of our time. 

Hayek founded the society to provide 
mutual support for liberal thinkers, many of 
whom were otherwise isolated. From the 
beginning, it was Hayek's intention to use 
the society's deliberations strategically to dis
seminate liberal ideas. Hayek viewed it as an 
intellectual bulwark against the rise of total
itarianism he feared in the postwar era. He 
recognized that, as a practical matter, the large
ly Catholic parties of the center-the Chris
tian Democrats-would be the chief political 
force countering the new totalitarianism of 
the left. He hoped the society would function 
as a transmission belt of ideas to the 
Christian Democrat leaders. 

In pursuit of that strategy, Hayek pro
posed naming the new society the Acton-de 
Tocqueville Society, after the two great Catholic 
liberals of the 19th century. He was thwart
ed in his purpose from the beginning by the 
anti-catholicism of one of the senior Ameri
can invitees. In the end, the founders opted 
to name the organization after the mountain 
in Switzerland on which they met. 

The Mont Pelerin Society still has great 
influence in nurturing liberal ideas and spread
ing them among policymakers. It is one of 
the ironies of an international laissez faire 
organization that, over tl1e years, numerous 
government officials and ministers have been 
members. In its own way, the society helped 
keep Western Europe off the road to serfdom. 

Beginning in the early 1970s, a renaissance 
of interest developed in Hayek's purely 
economic output. In June 1974 the Institute 
for Humane Studies sponsored a conference 
on Austrian economics in South Royalton, 
Vermont. The following October Hayek won 



the Nobel Prize in economics. 
Subsequently, numerous conferences. and 

books were generated. The Institute for Humane 
Studies, the Liberty Fund, and the Cato Insti
tute sponsored and tmderwrote the events, 
including several visits by Hayek to the United 
States. A generation of scholars benefited from 
those programs and are now developing 
Hayekian ideas in universities and think tanks 
around the world. 

In all his work, Hayek focused on the self
ordering forces in society. Hayek's fellow 
Nobel laureate Kenneth Arrow has suggest
ed that "the notion that through the work
ings of an entire system effects may be very 
different from, and even opposed to, inten
tions is surely the most important intellectu
al contribution that economic thought has 
made to the general understanding of social 
processes." The Arrovian formulation echoes 
Adam Smith's observation that, as a conse
quence of the interaction of conflicting inter
ests, man is "led by an invisible hand to 
promote an end which was no part of his 
intention." The classic Hayekian statement 
visualizes economics as analyzing "the results 
of human action but not of human design." 

The economic conception of society is 
an affront to the conceit of those who would 
impose order from above. Economic forces 
defy the will of authoritarians seeking to mold 
social outcomes. Human beings respond to 
each goveminent intervention by rearrang
ing their lives so as to minimize its disrup
tive effects. The resulting outcome may thus 
be different from and even opposed to the 
intention of the intervention. 

Examples abound. A policy of moderate 
inflation to stimulate economic growth time 
and again degenerates into rapid inflation 
and economic stagnation. Attempts to alter 
trade patterns exacerbate the problems 
addressed by the policy. A 30-year-old poli
cy to help the poor has greatly increased their 
number and largely redistributed income 
within the middle class. The list goes on. 

In The Constitution of Liberty, Hayek includ
ed a chapter, "Why I Am Not a Conserva
tive," in which he argued the case for classi
calliberalism: the policy that leaves people 
alone in the bedroom as well as the board
room. What is delightful about Hayek is that, 
as he aged, he became more radical. We cel
ebrate this evening a clear-sighted man, as 
well as the enduring quality of his intellec
tually radical work, Friedrich Hayek. • 
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Federalism Co11ti11ued from page 1 

States, are reserved to the States respective
ly, or to the people." 

By its terms, the amendment tells us noth
ing about which powers are delegated to the 
federal government, which are prohibited to 
the states, or which are reserved to the states 
or to the people. To determine that, we have 
to look to the centerpiece of the Constitution, 
the doctrine of enumerated powers. 

That doctrine is discussed at length in the 
Federalist Papers. But it is explicit as well in 
the very first sentence of article 1, section 1, 
of the Constitution ("All legislative Powers 
herein granted . .. ")and in the Tenth Amend
ment's reference to powers "not delegat
ed/' "prohibited/' and "reserved." 

Plainly, power resides in the first instance 
in the people, who then grant or delegate their 
power, reserve it, or prohibit its exercise, not 
immediately through periodic elections but 
rather institutionally-through the Consti
tution. The importance of that starting point 
cannot be overstated, for it is the founda
tion of whatever legitimacy our system of 
government can claim. What the Tenth Amend
ment says, in a nutshell, is this: if a power has 
not been delegated to the federal government, 
that government simply does not have it. In 
that case, as Justice Thomas correctly said in 
his trenchant dissent in U.S. Term Limits v. 
Thornton (1995), it becomes a question of state 
law whether the power is held by a state or, 
failing that, by the people, having never been 
granted to either government. 

At bottom, then, the Tenth Amendment 
is not about federal vs. state, much less about 
federal-state "partnerships/' block grants, 
"swapping/' "turnbacks/' or any of the oth
er modern concepts of intergovernmental 
rule. It is about legitimacy. As the final mem
ber of the Bill of Rights, and the culmina
tion of the founding period, the Tenth Amend
ment recapitulates the philosophy of gov
ernment first set forth in the Declaration of 
Independence, that governments are insti
tuted to secure our rights, that they derive 
their just powers from the consent of tl1e gov
erned. Without that consent, as manifested 
through constitutional ratification, power is 
simply illegitimate. 

It is the doctrine of enumerated powers, then, 
that gives content to the Tenth Amendment, 
informs its theory of legitimacy, and limits 

the federal govenunent. Power is granted 
in the Constitution, and thus limited by virtue 
of that delegation and enumeration. The 
Framers could hardly have enumerated all 
of our rights-a problem the Ninth Amend
ment was meant to address. ("The enumer
ation in the Constihltion of certain rights shall 
not be construed to deny or disparage others 
retained by the people.") They could enu
merate the federal government's powers, 
which they did-not simply to empower but 
to restrain that government. The doctrine of 
enumerated powers was meant to be the prin-

11It is the doctrine of 

enumerated powers 

that gives content to 

the Tenth Amend

ment, informs its 

theory of legitimacy, 

and limits the federal 

government" 

cipal line of defense against overweening gov
ernment. The Bill of Rights, added two years 
after the Constihltion was ratified, was meant 
as a secondary defense. 

Yet today the federal government exer
cises powers not remotely found in the Con
stitution, which leads lawyers and laymen 
alike to say, increasingly, that those powers 
are illegitimate. How then did we get to this 
point where the federalism debate is increas
ingly a debate about the very foundations of 
our system of government? I have discussed 
that question at length in The Cato Handbook 
for Congress and elsewhere. Let me simply 
summarize the answer here, then tum to an 
issue that seems to concern the subcommit
tee, and not without reason- the connection, 
historically and prospectively, between fed
eralism and "states' rights." 

The Demise of the Doctrine 
of Enumerated Powers 

Our modern regulatory and redistribu
tive state-the state the Framers sought explic-

itly to prohibit-has arisen largely since 1937, 
and primarily tlu·ough just two clauses in the 
Constitution, the commerce clause and the 
general welfare clause, respectively. It is strik
ing that this is so, for if the Fran1ers had meant 
for Congress to be able to do virtually any
thirlg it wanted through those two simple 
clauses, why would they have bothered to 
enumerate Congress's other powers, much 
less defend the doctrine of enumerated pow
ers throughout the Federalist Papers? That is 
the question that cries out for explanation. 

The explanation, of course, is that the 
Framers intended no such thing. The mod
em state arose through judicial legerdemain, 
following Franklin Roosevelt's notorious 1937 
Court-packing scheme. 

Simply put, the conunerce clause, which 
gives Congress the power to regulate com
merce among the states, arose out of concern 
that the free flow of such commerce might 
break down if states, as they did under the 
Articles of Confederation, had the power to 
erect protectionist measures on behalf of 
indigenous enterprises. Thus, the principal 
aim of the commerce clause was to ensure the 
free flow of commerce by giving Congress 
the power to make such commerce regular, 
the power, essentially, to strike down such 
state barriers as might arise. Not remotely did 
the Framers intend that the clause be con
verted from a shield against state abuse
its use in the first great commerce clause case, 
Gibbons v. Ogden (1824)-into a sword enabling 
Congress, through regulation, to try to bring 
about all manner of social and economic ends. 
Yet for nearly 60 years now, following the 
Supreme Court's reversal in 1937 (NLRB v. 
Jones & Laughlin Steel Corp.), that is just what 
has happened as Congress has claimed pow
er to regulate anything that even "affects" 
interstate commerce, which in principle is 
everytl1ing. 

The general welfare clause of article 1, sec
tion 8, was also intended as a shield, to ensme 
that Congress, in the exercise of any of its enu
merated powers, would act for the general 
ra ther than for any particular welfare. Here, 
however, Hamilton stood opposite Madison, 
Jefferson, and ofuers in thinking that the clause 
amounted to an independent, enumerated 
power-albeit limited to serving the general 
welfare. But as Congressman William Drayton 
noted in 1828, if Hamilton were right, then 
whatever Congress is barred from doing 
because there is no power with which to do 



it, it could accomplish by simply appropri
ating the money with which to do it. That, of 
course, is precisely what happened, and what 
the Court sanctioned when it came down on 
Hamilton's side in 1936 (United States v. Butler), 
then a year later went Hamilton one better 
by saying that although the distinction between 
general and particular welfare must be main
tained, the Court would not itself police that 
distinction (Helveringv. Davis). Congress, the 
very branch that was redistributing with ever
greater particularity, would be left to police 
itself. 

With the Court's evisceration of the doc
trine of enumerated powers, the modem reg
ulatory and redistributive state poured through 
the opening. One result of the subsequent 
explosion of federal power, of course, was the 
contraction of state power where the two con
flicted-and the attendant federalism dilem
mas. At the same time, individual liberty con
tracted as well-the preservation of which 
was supposed to be the very purpose of gov
ernment. Yet questions about constitutional 
legitimacy never did go away. As govern
ment grew, the idea that a constitution designed 
for limited government had authorized that 
growth of power became increasingly diffi-

cult to sustain. 

Federalism and "States' Rights" 
But what about the sorry histmy of "states' 

rights" as a doctrine that southern states 
invoked to defend slavery and then, after the 
Civil Wa1~ the reign of Jim Crow? Does this 
not give weight to the question, "Why does
n' t Washington h·ust the states?" Indeed it 
does, but here too there has been substan
tial misunderstanding over the years, with a 
seminal Supreme Court case at its core. 

lhe tragic compromise that led the Framers 
to accept slavery in their midst is well known. 
It took a civil war to abolish that instihttion, 
and the Civil War Amendments to secure the 
legal rights of the freed slaves. Unfortunate
ly, no sooner had those amendments been 
ratified than the principal vehicle for insur
ing substantive rights against state action, the 
privileges and immunities clause of the Four
teenth Amendment, was eviscerated by a 
deeply divided Court in the Slaughter-House 
cases (1872). The clause has never been suc
cessfully revived. 

In Blackstone's view, "privileges and immu
nities" referred to our "natural liberties." More 
immediate!)" the debates that surrounded the 
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ra tification of the Fourteenth Amendment, 
as well as the passage of the Civil Rights 
Act of 1866, which Congress reenacted in 1870, 
just after the Fourteenth Amendment was rat
ified, made it clear that the privileges and 
immunities clause was meant to protect the 
very rights Jim Crow denied. 

The demise, then, of the privileges and 
immunities clause had nothing to do really 
with the Tenth Amendment or the doctrine 
of enumerated powers. It was a blatant case 
of judicial abdication that eviscerated the 
clause, thereby leaving the freed slaves in the 
South to the mercies of state legislahlres. 

There is nothing in current efforts to revive 
the Tenth Amendment and the doctrine of 
enumerated powers that should give pause
provided only that we are clear, and the judi
ciary is clear, that the Fourteenth Amendment 
gives the courts, through section 1, and the 
Congress, through section 5, the power to 
negate state actions that deny citizens the 
privileges and immunities of citizens of the 
United States. Were Congress to move to do 
that, the promise of the Civil War Amend
ments would at last be realized, not in oppo
sition to federalism but in harmony with it 
as perfected through those amendments. • 

Klaus Condemns "Social Engineering" in Cato Journal 

Czech prime minister Vaclav Klaus, the 
most accomplished free-market leader to 

emerge during the transition from 
communism, condemns "all 
forms of political constructivism 
and social engineering" in the 
latest issue of the Cato Journal 
(vol. 14, no. 2). The transition 
from plan to market, writes Klaus, 
"is an evolutionary process and 
not an exercise in applied eco
nomics or political science." For 
Klaus, there can be no blueprint 
for successful transformation .. 
Rather, the Czech experience shows 
that the process of reform "is a 
complicated mixhlre of intentions 
and spontaneity." 

Viktor Vanberg, professor of economics 
at the University of Freiburg, defends F. A. 
Hayek against criticism that he slid into a 

blind evolutionary theory of institutional and 
culhlral change without any room for human 

rationality. According to Van
berg, Hayek accepted the impor
tance of "spontaneous order" 
but also recogrtized the need for 
a "rational liberalism" that rests 
on "rational arguments in favor 
of the liberal order." Hayek's 
contribution to liberal thought, 
Vanberg argues, should not be 
viewed narrowly in terms of 
the apparent "evolutionary 
agnosticism" in his final book, 
The Fatal Conceit. 

· ·"·-·~-·--·"n Gary Anderson, an econ-
omist at California State Uni

versity, Northridge, considers the question 
of why state constitutions have failed to lim
it the growth of government. In "The Con
stitution of Liberty to Tax and Spend," he 

notes how "state constitutions (as a group) 
have become encrusted with pork of almost 
every variety [as] special interest groups have 
succeeded in insinuating favorable clauses 
and amendments." His analysis implies that 
sending block grants to the states will not 
solve the problem of the welfare state. What 
needs to be done is to limit rent seeking by 
limiting the power of the political class-a 
task that requires culhlral as well as political 
change. 

Other contributors to the issue include 
George Berger on "Reforming Deposit Insur
ance," Christopher Schnaubelt on "The Mil
itary's Effectiveness in the Drug War," Adam 
Thierer on "Development of the Bell System 
Monopoly," Bruce Bartlett on "How Exces
sive Government Killed Ancient Rome," Kevin 
Dowd on "The Costs of Inflation and Defla
tion," and A Tabarrok on" A Survey, Critique, 
and New Defense of Term Limits." • 
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Clinton Administration Threatens Pension Funds 

Campaign Finance Limits Restrict Speech, Study Says 

CatoSludles 
Restrictions on campaign contributions and 

expenditures have failed to limit the 
role of special interests in Washington, and 
there is no evidence that further resh·ictions 
would work any better. So writes Capital Uni
versity law professor Bradley A. Smith in 
"Campaign Finance Regulation: Faulty Assump
tions and Undemocratic Consequences" (Pol
icy Analysis no. 238). Smith says efforts to reg
ulate campaign finance have been little short 
of disastrous. He argues that the problems 
with finance reform measures begin with the 
faulty assumptions on which they are based. 
For example, although advocates of reform 
say Americans spend too much on political 
campaigns, total spending for candidates 
for all offices is less than $10 per eligible vot
er every two years. Moreover, because mon
ey is of much greater value to challengers than 
to incumbents, higher spending actually opens 
the political system to new people and ideas. 
While many people assume that large con
tributions are undemocratic, Smith notes that 
most challenges to the status quo and most 
working-class political movements have been 
financed by wealthy donors. 

Smith says the reform laws are ineffective, 
restrict rights, and create perverse incentives. 
Such laws "have distorted the political process, 
hindered grassroots political involvement, 
infringed on First Amendment rights, and 
helped to entrench incumbents in office while 
doing nothing to address the allegedly cor
rupting influence of money in politics." Prop
er reform would consist of dismantling the 
Federal Election Campaign Act and the Fed
eral Election Commission bureaucracy; reject
ing proposals for public financing, which force 
taxpayers to fund campaigns; and return
ing to the campaign "regulation" system found 
in the First Amendment-"Congress shall 
make no law ... abridging the freedom of 
speech." 

Administration Would Force Pensions 
into Risky Investments 

The "new ethic of stewardship," touted 
by Secretary of Labor Robert B. Reich in an 
attempt to justify "economically targeted 
investments" (ETis), is a highly questionable 
effort to promote the use of private pension 

funds for risky public purposes, writes 
Cassandra Chrones Moore in "Whose Pen
sion Is It Anyway? Economically Targeted 
Investments and the Pension Funds" (Policy 
Analysis, no. 236). Under the common law, 
h·ustees, in addition to being generally pru
dent in the discharge of their duties, must act 
solely in the interest of the participants with 
the exclusive purpose of obtaining tangible 
benefits for them and their beneficiaries. The 
Employee Retirement Income Security Act 
(ERISA) of 1974 sought to safeguard private 
pension funds by codifying those duties. 
According to Moore, Reich now seeks to under
mine the statute by proposing that trustees 
invest in ETis, which might have some "ancil
lary" or" collateral" benefits for the economy 
as a whole. Clearly, such an approach con
travenes both the letter and the spirit of ERISA 

There are also economic problems with 
ETis, writes Moore, an adjunct scholar of the 
Competitive Enterprise Institute. The Depart
ment of Labor insists that ETis will bring a 
risk-adjusted rate of return equal to or high
er than that of traditional investments. Study 
after study, however, has shown that ETis 
generally produce a subpar rate of return. 
Moore points out that public pension funds 
can ill afford philanthropy. Vulnerable to polit
ical pressures and unprotected by ERISA, a 
significant number of them are substantially 
underfunded. ETis will further compro
mise funds that already show strain, leading 
to reductions in benefits or to higher taxes. 

Moore concludes that careful investment 
designed solely to benefit plan participants, 
whether in the public or the private sector, 
should be the exclusive objective of all pen
sion fund managers. She argues that Con
gress should stop the Labor Department's 
ETI initiative by passing the Pension Pro
tection Act of 1995. 

National ID Card on Its Way? 

Republicans in the House and Senate 
are moving quickly forward with Orwellian 
legislation that would create a national com
puterized register of all American workers, 
warn John J. Miller and Stephen Moore in " A 
National ID System: Big Brother's Solution 
to illegal Immigration" (Policy Analysis no. 
237). The new federal computer worker reg
istry, which is intended to reduce illegal immi
gration, is the crucial first step toward the 

implementation of a national identification 
card system for all120 million American work
ers. It would be the first time, the authors 
write, that employers would have to have the 
government's permission to hire a new work
er. Sen. Dianne Feinstein (D-Calif.) has even 
urged that the ID cards contain individuals' 
photographs, fingerprints, and retina scans. 

The computer registry and national ID 
card, which would confer on the federal gov
ernment vast new police-state powers, are 
highly incompatible with the Republican 
theme of expanding freedom and reducing 
government, according to Miller, vice presi
dent of the Center for Equal Opportunit)" and 
Moore, Cato's director of fiscal policy shid
ies. They point out other problems with the 
concept: (1) the identification system could 
be easily expanded for other purposes beyond 
deterring illegal immigration, such as imple
mentation of a Clinton-style health security 
card, conducting backgrotmd checks on indi
viduals, and enforcing affirmative action laws 
and other government regulations; (2) the 
system would cost the federal government 
between $3 billion and $6 billion per year to 
administer; and (3) error rates that are com
monplace for government databases would 
lead to hundreds of thousands of Americans' 
being denied legal access to the workforce. 

A computer registry would impose large 
costs on American citizens in terms of both 
dollars and lost liberties, the authors argue. 
Yet the impact on illegal immigration would 
be minimal. 

Western European Union 
Should Replace NATO 

Rather than expand NATO in an attempt 
to make it fit the post-Cold War security envi
ronment, Washington should encourage the 
West Europeans to take responsibility for their 
own defense by strengthening the Western 
European Union, writes Barbara Conry, Cato 
foreign policy analyst, in "The Western Euro
pean Union as NATO's Successor" (Policy 
Analysis no. 239). Conry argues that NATO 
is a relic of the Cold War and that it is in the 
best interests of both the United States and 
Europe to replace the obsolete alliance with 
a robust European security regime that is 
appropriate to the post-Cold War era. 

American and European security inter
ests are increasingly divergent, Conry writes, 
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The State o[Humanitu, from Poverh1 to Cancer 
J :r ~ .., 

Standard of _Living Is Rising, 60 Scholars Agree 

D espite the impression left by the news 
media and the environmental lobby, the 

world by virtually any standard is becoming 
more, not less, hospitable to human life. That 
is the message of an important new book edit
ed by resoLu·ce economist Julian L. Simon and 
published by the Cato Institute and Black
well Publishers. 

The State of Humanity, the product of over 
60 authorities, updates and vastly expands 
the 1984 book The Resourceful Earth, edited by 
Simon and the late Herman Kahn. That book 
was intended to refute the influential 1980 
Global Report to the President, which warned 
that "the world in 2000 will be more crowd
ed, more polluted, less stable ecologically, and 
more vulnerable to disruption than the world 
we live in now." In The Resourceful Earth, econ
omists and scientists argued that the trends 
of the material conditions of the human 
race were all positive. As Simon writes in his 
introduction to The State of Humanity, "The 
years have been kind to our [1984] forecasts
or more importantly, the years have been good 
for humanity." 

The new volume assembles the work of 
an impressive array of experts not only in 

as the intra-NATO disagreements about Bosnia 
demonstrate. Strengthening the WEU would 
ensure that the West Europeans had the means 
to protect their interests without Washing
ton's assistance. Unlike NATO, the WEU is, 
not a traditional military alliance, but the 
defense arm of the European Commmuty. It 
does not require an external threat to justify 
its existence. Conry writes that U.S. partic
ipation in NATO vastly increases the risk of 
American involvement in murky European 
conflicts that have no bearing on U.S. nation
al security. That risk will increase substan
tially if NATO expands eastward. Russia is 
likely to view the WEU as less threatening 
than NATO, particularly an expanded NATO. 

Conry notes that NATO costs American 
taxpayers nearly $90 billion per year and that 
the member nations of the European Union 
are capable of providing for their own defense 
and should no longer expect U.S. subsidies. 
A united Europe is in the best interests of the 
United States. But by insisting that the EU 
abdicate one of its major areas of responsi-

nonrenewable resources, global forests, agri
cultural productivity, fish, farmland quality, 
and water and air quality Fears about nuclear 
power, acid rain, global warming, strato
spheric ozone, pesticides, and cancer are 
allayed. The final section of the book looks at 
public opinion on issues such as population 
growth and the environment. 

"Every forecast of the doomsayers has 
turned out to be wholly wrong/' Simon writes 
in his introduction. "There is no convincing 
economic reason why these trends toward a 
better life should not continue indefinitely." 

The distinguished contributors include 
Nobel laureate Robert Fogel of the Universi
ty of Chicago; energy economist Morris A. 

-"-"L...:,_-'l.J......__.s..............a...........:c--'u Adelman of the Massachusetts Institute of 
Julian L. Simon 

fields related to material resources but also 
in such areas as life expectancy, childhood 
mortality, health and disease, murder and 
suicide, and leisure time. The authors con
clude that, despite the forecasters of doom, 
things continue to improve worldwide year 
by year. Other trends that persist on favor
able patl1S include energy prices, oil supplies, 

bility to a U.S.-led organization, the United 
States hinders European integration, she adds. 
In the event of a major threat to common inter
ests, the partnership of the U.S. military and 
a strong WEU would be a potent deterrent 
and, if necessary, battle force. 

Supermarket to the World 
Is Big Welfare Recipient 

The Archer Daniels Midland Corporation 
has been the most prominent recipient of cor
porate welfare in recent U.S. history, accord
ing to James Bovard in" Arcl1er Daniels Mid
land: A Case Study in Corporate Welfare" 
(Policy Analysis no. 241). ADM and its chair
man Dwayne Andreas have lavishly fertil
ized both political parties with millions of 
dollars in handouts and in return have reaped 
billion-dollar windfalls from taxpayers and 
conswners. 

Bovard writes that thanks to federal pro
tection of the domestic sugar industry, ethanol 
subsidies, subsidized grain exports, and var
ious other programs, ADM has cost the Amer-

Technology; biologist Bruce Ames of the Uni
versity of California, Berkeley; the late Aaron 
Wildavsky; risk assessment expert W. Kip 
Viscusi of Duke University; S. Fred Singer of 
the Science and Environment Policy Project; 
climatologist and Cato fellow in environmen
tal studies Patrick J. Michaels of the Univer
sity of Virginia; economist Alan Reynolds of 
the Hudson Institute; and Stephen Moore, 
Cato's director of fiscal policy studies. • 

ican economy billions of dollars since 1980 
and has indirectly cost Americans tens of bil
lions of dollars in higher prices and higher 
taxes over that same period. At least 43 per
cent of ADM's annual profits are from prod
ucts heavily subsidized or protected by the 
American government. Moreover, Bovard 
writes, every $1 of profits earned by ADM's 
corn sweetener operation costs consumers 
$10, and every $1 of profits earned by its 
ethanol operation costs taxpayers $30. 

Corporate welfare has gotten much atten
tion lately Bovard's paper examines the dynam
ics of corporate welfare somewhat different
ly by investigating ADM as a classic case study 
of how those subsidies are obtained, how the 
welfare state encourages such "rent seeking," 
and how such practices fundamentally cor
rupt the political life of a nation. Bovard, a 
Cato associate policy analyst, concludes that 
Congress's expressed desire to foster a free 
marketplace carmot be taken seriously until 
ADM's corporate hand is removed from the 
federal till. • 
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"Laws Drive Ethics Down to Minimum Standards" 

Government Undermines Media Ethics, Book Says 

NBC Nightly News illustrated a story on 
water pollution in an Idaho forest with 

pictures of fish from another location that 
looked dead but had actually 
been stunned. A reporter and a 
cameraman at a local station in 
Minnesota were fired after they 
bought teenagers two cases of 
beer for a story on underage drink
ing. Dateline NBC rigged a pick
up truck with incendiary devices 
to make sure it exploded on cue 
in a test crash. And the "tabloid 
journalism" purveyed by syndi
cated shows like A Current Affair 
has begun seeping into network 
prime tim~and even into the net-
works' nightly newscasts. Those 
are some of the reasons that journalistic ethics 
has become a frequent topic of discussion, 
especially among journalists and in their pro
fessional organizations. "Such attention is 
long overdue, but alas, much of the effort 
appears shrouded in vagueness and ambi
guity," write RichardT. Kaplar and Patrick 
D. Maines, vice president and president, respec
tive!)" of the Media Institute, in their new Cato 
book, The Government Factor: Undermining 
Journalistic Ethics in the Information Age. 

Kaplar and Maines say the reason that so 
many attempts to broach the issue of jour-

nalistic ethics founder is that they lack "a 
framework built on classical ethical theory 
and moral reasoning [without which] there 

is no way to judge a practice on a 
meaningful ethical level." The Gov
ernment Factor opens with a dis
cussion of classical ethical theo
ry as a foundation for its main 
focus: the role of government in 
ethical decisionmaking. 

Government plays a role in 
two ways," the authors write. 
"The first is through laws and 
regulations that affect the pro-
gram content of broadcast media, 
and that affect the editorial 
process for all journalists in the 

areas of defamation and invasion of privacy. 
... The second way government interferes in 
the ethics process is by creating structural bar
riers to the development of the technologies 
that may be more hospitable to ethical con
duct. Cable television, for example, seems to 
offer an environment with more opportuni
ties for the practice of ethical journalism com
pared to the broadcast networks." 

Kaplar and Maines add that "even today 
the FCC is in the process of enforcing rate reg
ulations that are slowing the provision of 
scores of new program services and hinder
ing cable's ability to start building the 'infor-

mation superhighway' of the next century." 
The authors do not blame the government 

for the lack of journalistic ethics. "But we 
do think that the influence of government on 
journalistic ethics is onerous and counter
productive, especially at a time when the 
development of new technologies promises 
to redefine our concept of journalistic ethics 
and place new demands on journalists and 
ethicists alike." Among the issues they dis
cuss are licensing, ownership rules, content 
restrictions on broadcasting, invasion of 
privacy, and libel law. 

"The unfortunate effect is that laws and 
regulations prescribing minimum standards 
of conduct tend to drive down ethical stan
dards to those minimums," Kaplar and Maines 
conclude. 

Dennis Cauchon, a reporter for USA Today, 
said, "The Government Factor should interest 
every working journalist and civil libertari
an. It documents a little-known and dan
gerous practice: how journalists let govern
ment rules and regulations decide what is 
ethical. Anyone who loves ilie First Amend
ment knows that journalists should make 
iliose decisions themselves, entirely free of 
the (visible or invisible) hand of government." 

The Government Factor (ISBN 1-882577-25-
6) is available in paperback for $8.95 from 
Cato. To order, call 1-800-767 -1241. • 

Berchem, Ball Strengthen Cato Communications Program 
Steven P. Berchem has 

been named vice presi
dent for communications at 
the Cato Institute. He will 
have responsibility for media 
relations, speaking engage
ments, Cato Forum, Cato's 
presence on the Internet, 
and other communications Steven Berchem 

activities. Berchem has pre-
viously served as assistant vice president and 
spokesperson for the Pharmaceutical Research 
and Manufacturers Association and vice pres
ident of Porter/Novelli, a major public rela
tions firm. 

Edward H. Crane, president of the Cato 
Institute, commented, "Cato has long had an 
outstanding policy staff. As a recent Wall 

Street Journal article pointed out, we spend a 
larger percentage of our budget on policy 
researcl1 than any other major Washington 
think tank. We're continuing that commit
ment to research, but we're going to upgrade 
our communications efforts to maximize the 
value of the policy analysis 
produced at Cato." 

Whitney Ball has been 
named director of develop
ment. She has been associ
ate director of the Philan
thropy Roundtable in Indi
anapolis since 1992 and has 
extensive experience in devel- Whitney Ball 

opment. Ball will have pri-
mary responsibilities for strategic planning 
in the development department and help 

with individual and foundation prospects. 
She has a degree in economics and political 
science from Sweet Briar College. 

Peter J. Ferrara has been named an asso
ciate policy analyst of the Cato Institute. He 
is also general counsel of Americans for 
Tax Reform. Ferrara has long been associ
ated with Cato, beginning with his 1980 book 
Social Securihf The Inherent Contradiction. He 
will write on Social Security privatization 
and other topics. 

R. Scott Wallis has been promoted to con
ference director, succeeding Nicole Gra)" who 
left to join the Forbes for President campaign. 

Stuart Anderson, formerly of the Alexis 
de Tocqueville Institution, has joined Cato 
as a visiting policy analyst to work on in1rni
gration policy for three months. • 
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II A Landmark in Regulatory Studies II 

Bradley's Magnum Opus on Oil and Gas Published 

More than a decade in the making, the 
two-volume, 2,000-page Oil, Gas, and 

Government: The U.S. Experience by Robert L. 
Bradley Jr., published by the Cato Institute 
and Rowman and Littlefield, ranks as the 
definitive history of goverrunent interven
tion in the U.S. oil and gas market. Economist 
D. T. Armentano of the University of Hart
ford calls Oil, Gas, and Government "the most 
comprehensive and critically astute analysis 
of petroleum industry regulation in print. A 
landmark in regulatory studies, it is required 
reading for academics, industry executives, 
and would-be regulators." 

Meticulously detailed, chronologically 
ordered by industry sector, and drawing on 
insights from the social sciences, the book is 
an invaluable reference as well as a percep
tive analysis of the political motivations 
and economic consequences of regulation. 
Written in an understandable style and using 
"the common sense of political economy," 
Oil, Gas, and Government is accessible to both 
the energy specialist and the general reader 
with an interest in economic policy. 

Among the highlights of the book are a 
novel reconsideration of the "market failure" 
of petroleum production tmder the rule of 
capture, the development of a "homestead" 
rule in place of the rule of capture, an expla
nation of the secretive oil reselling boom dur
ing the 1970s' energy crisis, and the first detailed 
look at the history of service station regula
tion. In this comprehensive history, even famil
iar regulatory episodes take on new mean
ing as the cumulative result of earlier gov
ernment intervention. By chronicling and 
interpreting thousands of govemment inter
ventions in two of America's most important 
industries, and developing a theoretical frame
work for understanding the dynamics of gov
errunent intervention that can be applied to 
other industries, this work takes its place as 
a classic in free-market literature. 

Oil, Gas, and Government challenges crit
ics of the free market not only to offer a the
oretical justification for government inter
vention in the marketplace but to deal with 
the history of failed regulation. Free-market 
economists, meanwhile, will find it a rich 
source of evidence and analysis and a mod
el for other regulatory studies. 

The book is divided into three sections: 
theory, history, and policy. The theory section 

Oil, Gas & 
Government 

TheUS. 
Expe-nencc 

) 

presents the outline of a market-process 
approach to economics. The heart of the book, 
the historical section, follows with an exhaus
tive account of the U.S. oil and gas indus
tries-and the federal and state governments' 
extensive, varied, and distorting interven
tions at all stages of those industries, from the 
wellhead to the retail level. 

The final section, on policy, makes the case 
for what Bradley calls a "laissez faire" poli
cy toward oil and gas. The closing chapters 
draw economic and political conclusions, 
pointing out that "interventions not only dis
torted market processes responsible for con
sumer welfare but led to complementary reg
ulation, taxation, or subsidization, thus cre
ating an interventionist dynamic." In the chap
ter on politics, the author emphasizes that, 
for the most part, the oil and gas industry 
enthusiastically supported government 
intervention. 

In the final chapter, Bradley offers a pro
market oil and gas policy. He argues that a 

completely free market is good for most of 
the indushy and all consumers. 

"We are very p roud to be involved in 
the publication of what will undoubtedly be 
the standard work on oil and gas regulation 
for decades to come," said Cato president 
Edward H. Crane. "Rob Bradley has estab
lished himself as the premier historian of these 
critical industries and the government's inces
sant intervention in them." 

"This is an important book that should be 
read for its a itical look at the oil and gas indus
tries," says William A. Mogel of the Energ1; 
Law Journal. "Bradley's interdisciplinary 
approach is unique and includes social sci
ence, public policy, applied economics, and 
history. A good addition to any library." 

Richard Gordon of the Pennsylvania State 
University called Bradley's book "a valuable 
contribution to our knowledge of oil and gas 
policy. He has thoroughly and carefully 
reviewed all aspects of the long, dismal record 
of intervention. Even experienced analysts 
will learn new infmmation. His effort to relate 
this to the broader debate over goverrunent 
regulation is a valuable bonus." 

Energy economist M. A. Adelman of the 
Massachusetts Institute of Technology said 
that "Robert Bradley's book belongs in every 
library covering the relation of goverrunent 
to the petroleum industries. It is unique in its 
range over time and subject. In rich detail it 
shows how mixed but mostly good intentions 
led always to economic waste with no off
setting social gain." 

Bradley is president of the Institute for 
Energy Research in Houston and an adjunct 
scholar of the Cato Institute. 

The two volumes of Oil, Gas, and Gov
ernment (ISBN:0-8476-8l10-6) are available 
from the Cato Institute for $195.00 in cloth. 
To order, call 800-767-1241. • 

NET AND CATO FORUM ARE MOVING! 

Satellite viewers can now find NET 
at Galaxy 6, transponder 7. 

The Cato Institute's weekly show, Cato Forum, 

is broadcast Tuesday nights at 9 p .m. EST. 



Washington tea party 
The Food and Drug Administration's 

Board of Tea Experts ... yet again has man
aged to sniff at its critics politely, pour itself 
another cup of oolong and beat Washing
ton budget-cutters. 

Taxpayers will likely pick up about 
60 percent of the board's $200,000 tab in 
the next spending year so they can be guar
anteed that imported tea is up to certain 
standards of "purity and wholesomeness." 

Joseph P. Simrany, president of the Tea 
Association of the U.S.A. [said,] "It's the 
first line of defense relative to keeping bad 
tea out of the country." 

-Washington Post, Aug. 9, 1995 

Abolish the Department of Labor: 
Cato Handbook, p. 40 

Though he had no experience, [Jerry] 
Kleen was hired as an announcer at KTOZ
AM [in Springfield, Mo.], a tiny 500-watt 
station that plays big-band music, swing, 
jazz and blues from the 1920s to the '90s. 

For his once-a-week, four-hour stint at 
the microphone, Kleen is paid the same as 
other disc jockeys at the station-nothing. 

The U.S. Labor Department ... which 
is investigating KTOZ's use of about two 
dozen volunteer announcers and office 
workers, contends a for-profit business 
can't legally be run by volunteer labor. 
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KTOZ general manager Ron Johnson 
expects the government to sue the sta
tion to force it to cough up about $20,000 
in back wages for the past year, plus tax
es and penalties, and make him start pay
ing his volunteers. 

That could be the death of KTOZ, which 
was spared bankruptcy 14 months ago for 
$40,000 by Johnson and 18 other investors 
who share a love of big-band music. 

-Greenville (S.C.) News, Aug. 3, 1995 

The government is my shepherd 
Two Amish hunters in Ohio were fined 

SS0 each Tuesday for refusing to wear bright 
orange safety clothing . . . . 

'1t' s against our religion to wear bright 
colors," says Samuel Bontrager .... 

Samuel and his brother Jonas Bontrager 
pleaded no contest to failing to wear safe
ty orange and were fined $50 each .... 

The brothers were cited Nov. 28 by a 
wildlife officer while they hunted deer with 
shotguns on their father's farm. 

-Washington Times, Aug. 10, 1995 

Have we got a deal for you 
Are you paying for tomorrow when 

the day after is so much cheaper? 
Priority Mail. 2-day delivery* within 

your region, starting at $3. 
*Average two-day performance with-

" ••• 
in the region shown. Delivery measured 
from post office to post office excluding 
time to deliver to address. Such perfor
mance is an average, not a guarantee. Deliv
ery outside a region may take longer. 

-U.S. Postal Service advertisement 
in the Washington Times, Aug. 30, 1995 

No, you're Chelsea's parents 
Today I am announcing broad execu

tive action to protect the young people of 
the United States from the awful dangers 
of tobacco .... We're their parents, and it 
is up to us to protect them. 

-Statement of President Clinton in 
the Washington Post, Aug. 15, 1995 

Glendening's cookie jar, cont. 
Maryland Gov. Parris N. Glendening's 

administration has proposed a $10,000 pay 
raise for Frank W. Stegman, who already 
receives $100,542 as Maryland's secre
tary of labor, licensing and regulation. The 
official recommending the increase is Michael 
J. Knapp, the state personnel secretary and 
a longtime friend and colleague from Prince 
George's County government. . . . 

Knapp and Stegman came under fire 
last week for Stegman's decision to hire 
Knapp's wife for a $36,000-a-year job with 
his agency. 

-Washingto11 Post, Aug. 17, 1995 
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