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I. 

 From the early 1960s through the mid-1980s, the typical regulatory study applied a 

microeconomic analysis to an industry characterized by price and entry restrictions, such as airlines, 

railroads, trucking, oil, natural gas, telecommunications, and banking. The results were estimates of 

economic resources redistributed from some firms and consumers to others (transfers) and of the 

economic value of the market transactions that did not occur because regulated prices were higher than 

marginal cost or that did occur because subsidized prices were lower than marginal cost (deadweight 

losses). Clifford Winston reviewed this research in an article for the Journal of Economic Literature in 

1993. Such rule-by-rule studies of regulatory cost are difficult to aggregate, however. The only summary 

measure of the results of this traditional method of analysis is Winston’s: that in “1977, 17 percent of 

U.S. GNP was produced by fully regulated industries. By 1988, following ten years of partial and 

complete economic deregulation of large parts of the transportation, communications, energy, and 

financial industries that total had been cut significantly -- to 6.6 percent of GNP.” (p.1263). 

Deregulation largely eliminated traditional price and entry regulation between the mid-1970s 

and mid-1990s. But Congress passed a raft of new environmental, health, and safety legislation during 

this same time period. To discourage inefficient rulemaking by the enforcing agencies, presidents – 

beginning with Jimmy Carter – issued executive orders requiring the Office of Management and Budget 

(OMB) and its new subsidiary, the Office of Information and Regulatory Affairs (OIRA), to conduct cost-

benefit analyses of these novel regulations.  

The results of those studies were first reviewed by John Morrall in Regulation 

(NOVEMBER/DECEMBER 1986) and later by Kip Viscusi in the Journal of Economic Perspectives (Summer 

1996). Analyses of the net effects of health and safety regulation relied on the pioneering concept of 



“cost per life saved”, derived from econometric estimates of individuals’ willingness to accept risk in 

return for higher wages. In his JEP summary, Viscusi listed regulations that ranged from cost-effective 

(estimated cost per life saved was lower than the imputed willingness to pay to reduce risk) to woefully 

inefficient (estimated costs greater than estimated benefits by an order of magnitude).  

In a nod to regulatory efficiency and its role as ultimately accountable for agency output, 

Congress has mandated similar retrospective assessments of much of this new health, safety and 

environmental rulemaking. Yet the necessarily assumption-laden process of cost-benefit estimation 

allows for the post-hoc justification of even the most sweeping regulatory initiatives. Pursuant to section 

812 of the Clean Air Act Amendments of 1990, the EPA calculated the net benefits of the environmental 

regulations enacted in the period 1970-1990. It arrived at the sum of 22 trillion dollars. If we take this 

figure at face value, then Representative Ocasio-Cortez’s Green New Deal will surely usher us into 

utopia.  

 Assessing regulations ad seriatim and then aggregating the results into a figure that purports to 

represent the “total net impact” of regulations on the economy is both an expensive and 

epistemologically fraught exercise. That if-you-believe-it-I-have-a-bridge-to-sell-you report Congress 

commissioned from the EPA in 1990 wasn’t completed until 1997. Moreover - and more fatally - 

applying a cost-benefit analysis to individual rules and then summing the results entails a serious 

methodological problem. No single mind is capable of performing all of the necessary cost-benefit 

analyses. Even if all such analyses were conducted exclusively by a single entity, such as OIRA, the task 

must be delegated to different teams of analysts. Though required to abide by a standardized rubric of 

methodological best-practices, standards cannot be applied algorithmically to individual and therefore 

idiosyncratic rules, even by the same analyst. Judgement calls are inevitable, and different analysts have 

different judgement. Finally, as the EPA study suggests, judgement is often clouded by incentives.    



More recent scholarship has attempted to bypass this problem by retreating to a lower level of 

granularity. Summary indices that quantify regulatory output by applying the same formula to all rules 

across all agencies and industries offer several advantages over the piecemeal approach. All rules are 

fed mechanically into the same algorithm (e.g. the number of words submitted to the Federal Register), 

meaning that whatever biases and assumptions the algorithm entails are at least systematically present. 

Variations in these indicia, therefore, whether between rules issued by different agencies or by the 

same agency in different years, are more than statistical noise and represent some type of information 

signal. This allows them to also function as independent variables in linear models as a proxy for 

regulatory output for which some coefficient may be estimated that reveals its relationship with an 

outcome of interest (such as GDP growth). Moreover, once the algorithm is in place, the variable cost of 

analyzing new regulations is virtually zero. 

This approach has become quite popular in recent scholarship (Guitierrez & Phillipon 2016, 

2017; Fernald et al 2017; Davis 2017; Goldschlag & Tabarrock 2018). The Mercatus Center’s RegData 

project is the current industry gold-standard. I thoroughly discuss RegData and its importance to the 

field of regulatory studies below. But it makes one crucial assumption that I will challenge in this article: 

that the value of these summary metrics is positively correlated with regulatory 

output/intensity/burden. As is made clear in a 2016 Mercatus Working Paper based on RegData figures: 

“[E]ach additional (binding) regulation should be seen as a (binding) constraint on the firm’s profit 

maximization problem”. More words, more regulation.  

II.  

The Mercatus Center’s RegData U.S. project makes two extremely important contributions to the 

quantification of regulatory output. It offers the first, comprehensive dataset of the Code of Federal 

Regulations (CFR), dating to 1970, in machine-readable format. It then offers a variety of tools for 



extracting information from this massive universe of text. A machine-learning algorithm probabilistically 

sorts every regulation into a taxonomy of affected industries. Regdata also provides the total number of 

words, as well as total “restrictive” words, issued by each agency for each year, decomposable by the 

title and part of the CFR cited in the rule. The mere production of this data is of great value to the 

scholarly community.   

 It is these last two metrics, the total word count and number of “restrictive words”, that 

RegData then uses as proxies for the regulatory burden imposed by a given rule. Total word count is self-

explanatory, and the set of restrictive words is as follows: “shall,” “must,” “may not,” “prohibited,” and 

“required.” These metrics have been used to measure inter-agency differences in regulatory burden 

imposed on the private sector, differences between presidential administrations, as well as differences 

over time. In a 2016 Mercatus working paper, they were used to monetize estimates of total regulatory 

costs to the economy, arriving at a not inconsiderable figure of 0.8% of U.S. GDP per year.  

 Yet the conceptual premise underlying both of these proxies – that the regulatory burden 

imposed by a given rule necessarily increases as its total number of words and restrictive words 

increases – has not been tested. In this article, I set out to do just that. 

III. 

 Assessing a rule’s regulatory burden via its total word count is the more obviously noisy of the 

two metrics. Many Environmental Protection Agency (EPA) rules exceed 50,000 words, the bulk of which 

might detail highly technical minutiae. The fixed-costs to a firm of hiring the requisite legal and scientific 

expertise to comply with EPA regulations generally may be large, but the variable costs of updating a 

formula specified with excruciating exactness by the latest EPA rule may be trivial. In fact, more words 

may indicate greater clarity, less ambiguity and therefore fewer billable hours for compliance 



consultants (not to mention a lesser “chilling effect” that could arise from the uncertain permissibility of 

a set of actions).    

Moreover, regulations can impose large economic costs on the private sector with relatively few 

words. President Nixon’s Executive Order 11615, freezing all wages and prices for 90 days, clocked-in at 

a Hemmingway-esque 1,083 words, compared to the median CFR entry for 2016 that runs to over 

21,000 words.   

The most basic criticism of the total-words approach is that no amount of tedious bureaucratic 

verbiage is costly unless it in fact imposes binding constraints on the entities that it purports to regulate. 

Counting the number of “restrictive” words is a more targeted proxy for this burden. Yet one could 

challenge the notion that each of the five “restrictive” words amounts, necessarily, to a net increase in 

regulatory constraint on private actors. A rule in which firms are “prohibited” from doing X, Y, and Z -- 

provided that any of X, Y, or Z is an efficient undertaking that would otherwise be pursued absent the 

rule -- clearly imposes costs on the private sector. But what if these restrictive words are applied to the 

agencies themselves? A rule that specifies that the Secretary “must” demonstrate A, B and C before 

taking action against a private party – if the prior rule required only A and B -- just as clearly represents a 

net decrease in the regulatory burden on the private sector relative to the status quo ante. 

 Thus, without knowing to which entity the restrictive words apply (private actors, or the agency 

itself?), we are unable to determine the net effect on the regulatory burden posed by the language in 

any given rule. The RegData metrics are directionally indeterminate.  As it stands, RegData simply 

assumes that restrictive and total word counts constitute positive flows contributing to the total, 

cumulative stock of “regulatory burden”. But if some rules serve to decrease the regulatory burden, it is 

possible to have negative flows, which subtract from the cumulative regulatory stock. Regdata purports 

to tell us how hard the wind is blowing, but can it tell us if we’re being swept east or west?   



IV. 

I set out to test if the default RegData metrics of total word count and restrictive word count 

differentiate between rules determined by a group of human experts to be regulatory (net increase in 

regulatory burden, positive flow), and those determined to be deregulatory (net decrease in regulatory 

burden, negative flow). 

 Pursuant to Executive Order 13771, issued by President Trump on January 30th 2017, the Office 

of Information and Regulatory Affairs (OIRA) inside the Office of Management and Budget (OMB) was 

tasked with classifying all new rulemaking activity as either regulatory or deregulatory (and issuing 

agencies were instructed to promulgate 2 deregulatory rules for every regulatory rule). This allows for a 

test of the RegData project. Do rules deemed deregulatory in nature differ systematically from 

“ordinary” (i.e. regulatory) rules, especially with respect to restrictive word count? We would expect 

that deregulatory rules contain fewer (if any) restrictive words than do regulatory rules. Moreover, we 

would expect them to contain fewer total words.  

 For fiscal years 2017-2018, the OIRA website lists 205 completed deregulatory actions and 26 

completed regulatory actions (far exceeding the touted 2:1 ratio). I tabulated the total word count and 

“restrictive” word count for each of these rules.  

 One striking difference immediately appears: deregulatory rules are dramatically shorter than 

regulatory rules. Whereas the median regulatory rule contained 21,471 words, the median deregulatory 

rule contained a mere 5,927. However, when it comes to restrictive word count, the difference 

evaporates. The median deregulatory rule contained one restrictive word for every 311 non-restrictive 

words. The median regulatory rule contained 1 restrictive word for every 337 restrictive words, a lower 

percentage of the total word count.  



The above test is simple, but leaves room for improvement. In addition to the caveats already 

mentioned, these comparisons do not disaggregate between ordinary rules and those deemed 

“economically significant” (those that entail an estimated $100 million + in costs). Moreover, an ideal 

test would include a regression model that controlled not only for economically significant vs. 

insignificant status, but incorporated agency fixed-effects as well. It cannot be assumed that the 

regulatory and deregulatory rules comprise the precisely same proportional mix of agencies, or that 

agencies utilize restrictive words at equal rates. Finally, this new OIRA classification does not apply to 

independent agencies, which may systematically differ in their word choice and succinctness when 

writing regulatory vs. deregulatory rules.      

Without the OIRA classification, RegData is unable to distinguish between a typical deregulatory rule 

and an especially brief regulatory rule; each would be counted as adding incrementally to the total stock 

of regulatory burden. While this may in fact be the case for the latter, the former in fact detracts from it, 

and by an unknown magnitude. Assuming that prior administrations issued deregulatory rules prior to 

the formal existence of that classification, RegData leaves us in the dark as to the total, cumulative stock 

of regulatory burden since 1970. Nonetheless, it represents an immensely valuable attempt to 

overcome this longstanding challenge, a giant upon whose shoulders future researchers will stand.  
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