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EXECUTIVE SUMMARY

Over its first two years, the Trump admin-
istration has aggressively reshaped U.S. 
trade policy. One of its most contro-
versial initiatives is the expansive use 
of national security to justify imposing 

tariffs and quotas. Section 232 of the Trade Expansion Act 
of 1962 gives the president authority to restrict imports 
on this basis after an investigation by the Department of 
Commerce. The administration has already done so 
for steel and aluminum and is now threatening similar 
actions on automobiles. The World Trade Organization 
(WTO) has a special exception for such measures, so 
there is at least an argument that they are permitted 
under international law. 

However, the administration has taken what was pre-
viously considered a narrow and exceptional remedy and 
broadened it to serve as a more general tool to protect 
domestic industries. In the domestic arena, there have 
been court challenges against the tariffs imposed under 
Section 232 and against the constitutionality of Section 
232 itself. In addition, legislation has been introduced in 
Congress to rein in the president’s authority by requiring 

congressional approval of tariffs or other import restric-
tions before they can go into effect. Internationally, many 
U.S. trading partners responded immediately to the steel 
and aluminum tariffs with tariffs of their own, and both 
the U.S. tariffs and the retaliatory tariffs are the subject 
of litigation that will test the limits of the WTO’s dispute 
settlement process and the trading system itself.

This study argues that WTO dispute settlement can-
not easily resolve disputes of this kind and suggests an 
alternative mechanism to handle these issues. Instead of 
litigation, a rebalancing process like the one used in the 
context of safeguard tariffs and quotas should be utilized 
for national security measures. Safeguards are a politi-
cal safety valve that allows the trading system to pursue 
broad-based liberalization by providing the flexibility 
to protect domestic industries under certain conditions 
(ideally, by offering compensatory liberalization else-
where). By adopting a similar political arrangement for 
national security trade restrictions, the overall balance in 
the system can be preserved, permanent damage to the 
WTO dispute system avoided, and a potentially destruc-
tive loophole kept closed. 



2

INTRODUCTION
The Trump administration has raised tar-

iffs under a variety of pretenses, but one of the 
most controversial has been the invocation 
of national security under Section 232 of the 
Trade Expansion Act of 1962. So far, only steel 
and aluminum imports have been assessed tar-
iffs under this statute, but the administration 
soon may announce tariffs on automobiles and 
automobile parts, as well as on uranium and ti-
tanium sponges.

The administration has already received 
some strong pushback domestically to the 
steel and aluminum tariffs. There have been 
federal court challenges both to the tariff mea-
sures and to the constitutionality of the Sec-
tion 232 statute itself. Meanwhile, Congress is 
considering various bills to rein in the presi-
dent’s authority in this regard (Congress del-
egated some of its constitutional power over 
tariffs via the Section 232 statute and could 
take some of it back through new legislation). 
Congressional action would be the simplest 
and most straightforward way to restrain the 
Trump administration’s trade restrictions, but 
the political hurdle of convincing a Republi-
can Senate to do this appears to be significant.

Beyond the domestic aspects of Section 
232, there is also an international crisis over 
the Trump administration’s invocation of na-
tional security to justify tariffs. Many govern-
ments consider these actions to be in bad faith 
and a threat to the world trading system. Trade 
agreements involve a carefully balanced set of 
commitments to lower tariffs and other trade 
barriers. If countries can adopt protectionist 
measures simply by invoking national security, 
the trade liberalization achieved through such 
agreements may start to unravel.

To preserve the system, governments 
should consider new international trade rules 
to address trade barriers that have been justi-
fied as national security measures. The origi-
nal drafters of the national security provisions 
of trade agreements recognized the sensitiv-
ity of this issue and hoped for the good-faith 
application of such measures. But good faith 

seems to be disappearing from the trade policy 
world, and additional rules may be needed. In 
this regard, rules that allow for national secu-
rity trade barriers but that encourage trade 
liberalization for other products and services 
as compensation could prevent a spiral of pro-
tectionism and maintain the stability of the 
trading system.

HISTORY OF THE GATT/WTO 
SECURITY EXCEPTION

From the earliest proposals for an inter-
national trade organization, it was clear that 
the General Agreement on Tariffs and Trade 
(GATT) would include some sort of exception 
for security concerns. The specific wording 
evolved during negotiations, but in the final 
text of the GATT, Article XXI, titled “Secu-
rity Exception,” explained that nothing in the 
agreement shall prevent a government from 
“taking any action which it considers neces-
sary for the protection of its essential security 
interests.” When the WTO was created and 
trade rules were expanded to cover trade in 
services and intellectual property, the security 
exception was included for those areas as well.1

Over most of the history of the GATT/
WTO, governments have, for the most part, 
been careful to invoke national security only 
when it was genuinely applicable. The origi-
nal negotiators recognized the political dif-
ficulties that would arise and the potential 
for abuse, and governments presumably kept 
these concerns in mind over the ensuing de-
cades.2 In one of the most comprehensive ar-
ticles on this exception, written in 2011, legal 
scholar Roger Alford noted, “Member States 
have exercised good faith in complying with 
their trade obligations” as “invocations of the 
security exception have only been challenged 
a handful of times, and those challenges have 
never resulted in a binding GATT/WTO de-
cision.” Alford recounted the few instances 
when tensions over Article XXI arose, includ-
ing over export controls for Eastern Europe 
during the Cold War, an embargo of Argentina 
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led by the European Community related to 
the Falklands War, and the U.S. embargoes on 
Nicaragua and Cuba.3 As a result of govern-
ments’ good-faith efforts, the GATT/WTO 
system has been able to avoid both major con-
flict over this issue and having to decide what 
Article XXI actually means.

The long period of harmony over Article 
XXI seems to be ending. A WTO dispute be-
tween Ukraine and Russia has provided the 
first WTO panel interpretation of the provi-
sion, but the more serious controversy will 
arise over the U.S. tariffs recently imposed by 
the Trump administration on imports of steel 
and aluminum.

THE TRUMP ADMINISTRATION’S 
AGGRESSIVE USE OF SECTION 232

Overview of Section 232
Section 232 of the Trade Expansion Act of 

1962 gives the president the authority to ad-
just imports on national security grounds.4 
A decision to impose restrictions is based on 
an investigation by the Department of Com-
merce, which includes consultations with the 
Secretary of Defense. The Department of 
Commerce investigation can be self-initiated, 

or it can take place at the request of any U.S. 
department or agency or at the request of the 
domestic industry that stands to benefit from 
the restrictions. 

During a Section 232 investigation, the 
Department of Commerce considers a num-
ber of factors, including domestic production 
needed for national defense requirements, the 
capacity of domestic industries to meet such 
requirements, and how the importation of 
goods affects such industries and affects the 
capacity of the United States to meet national 
security requirements. The department must 
also take into consideration the impact of for-
eign competition on the economic welfare of 
individual domestic industries. These factors 
make clear that the national security justifica-
tion under the statute is tied closely to eco-
nomic considerations.

The statute provides that the investiga-
tion shall last no longer than 270 days, and the 
Secretary of Commerce is required to submit 
a report to the president with recommenda-
tions of action or inaction.5 Within 90 days of 
receiving the report, the president will make 
a decision, and may either follow the recom-
mendations of the Department of Commerce or 
take other actions.6 Generally speaking, these 
actions will be in the form of tariffs or quotas.

GATT ARTICLE XXI: SECURITY EXCEPTIONS  

Nothing in this Agreement shall be construed
(a) to require any contracting party to furnish any information the disclosure of which it 

considers contrary to its essential security interests; or
(b) to prevent any contracting party from taking any action which it considers necessary 

for the protection of its essential security interests 
(i) relating to fissionable materials or the materials from which they are derived;
(ii) relating to the traffic in arms, ammunition and implements of war and to such 

traffic in other goods and materials as is carried on directly or indirectly for the 
purpose of supplying a military establishment;

(iii) taken in time of war or other emergency in international relations; or
(c) to prevent any contracting party from taking any action in pursuance of its obliga-

tions under the United Nations Charter for the maintenance of international peace 
and security.

“The GATT/
WTO system 
has been 
able to avoid 
conflict over 
this issue, 
[but] the long 
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Article XXI 
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ending.”



4

To date, there have been 31 Section 232 
investigations. In 16 cases, the Department 
of Commerce determined that the goods did 
not threaten to impair national security. In 11 
cases, the Department of Commerce found 
that the imported goods threatened to impair 
national security and provided recommenda-
tions to the president. (In 8 of these 11 cases, 
the president took action.) One case was ter-
minated at the petitioner’s request before a 
conclusion was reached. Three investigations 
are still pending.7

The first 24 cases occurred from 1963 to 
1994. After that, the mechanism fell into dis-
use. There was a case brought in 1999 and one 
in 2001, but then nothing for 16 years. Since 
President Trump took office in January 2017, 
there have been five Section 232 investiga-
tions, on steel, aluminum, autos and auto parts, 
uranium, and titanium sponges. The Trump ad-
ministration’s tariffs on steel and aluminum 
were the first and second times that trade re-
strictions have been imposed under this law 
for a product other than oil or petroleum.8 In 
the two years since Trump’s election, his ad-
ministration has clearly tried to expand the 
scope of this previously narrow remedy. 

Both Congress and private actors have 
tried to push back against the administration’s 
aggressive use of Section 232. Multiple bills are 
under consideration in Congress, and court 
challenges have been initiated against spe-
cific tariffs and against the Section 232 statute 
itself.9 These efforts could lead to a more ap-
propriate allocation of powers between Con-
gress and the president on trade and national 
security issues. However, as will be seen later, 
they would not necessarily address the inter-
national aspects of trade restrictions that are 
based on national security, which can arise 
even without an executive branch that is will-
ing to push the boundaries of the law in order 
to pursue protectionist policies.

The Section 232 Actions on 
Steel and Aluminum

Trump’s enthusiasm for heavy manufac-
turing in general, and for steel and aluminum 

in particular, was evident during his election 
campaign. “We are going to put American 
steel and aluminum back into the backbone of 
our country,” Trump vowed at a 2016 campaign 
rally in a former steel town in Pennsylvania.10 
Steel and aluminum were at the center of his 
America First trade policy. 

After Trump took office, it quickly became 
clear that the administration might impose 
broad tariffs on steel and aluminum imports, 
using Section 232 as the vehicle. In April 2017, 
Trump instructed the Department of Com-
merce to initiate investigations on the nation-
al security threat posed by steel and aluminum 
imports.11 The department immediately ini-
tiated Section 232 investigations on steel and 
aluminum and sought public comments.12 

In January 2018, the department issued its 
reports. It concluded that the importation of 
certain types of steel and aluminum products 
threatened to impair the national security of 
the United States and recommended that the 
president reduce imports through tariffs or 
quotas, suggesting three options each for steel 
and aluminum. For steel it recommended a tar-
iff of 24 percent on all steel imports; a tariff of 
53 percent or more on steel imports from 12 
countries, plus a quota for all other nations 
that equaled their exports to the United States 
in 2017; or a quota of 63 percent of each coun-
try’s 2017 steel exports to the United States. 
For aluminum it recommended a tariff of 
7.7  percent on all aluminum imports; a tariff 
of 23.6 percent on aluminum  imports from 
five countries, plus a quota for all other na-
tions that equaled their exports to the United 
States in 2017; or a quota of 86.7 percent of 
each country’s 2017 aluminum exports to the 
United States.13 

On March 8, 2018, Trump issued two proc-
lamations that imposed a 25 percent tariff on 
steel products and a 10 percent tariff on alumi-
num products; they were set to take effect on 
March 23, 2018. Some countries negotiated ex-
port quotas to avoid the tariffs, and others re-
ceived temporary tariff exemptions, but as of 
June 1, 2018, the tariffs were being imposed on 
most U.S. trading partners.14 The tariffs have 

“In the two 
years since 
Trump’s 
election, his 
administration 
has clearly 
tried to 
expand the 
scope of this 
previously 
narrow 
remedy.”



5

been estimated to apply to $44.9 billion worth 
of steel and aluminum imports.15

In terms of the actual purpose of the ac-
tions, there were reasons to doubt the claimed 
national security justification, as the Defense 
Department was skeptical of the value of the 
tariffs. Then secretary of defense James Mattis 
expressed concern that tariffs would sabotage 
relationships with key allies.16 He also ac-
knowledged that the military’s requirements 
for steel and aluminum could be satisfied with 
about 3 percent of domestic production, cast-
ing doubt on the concerns about the impact of 
imports and on the justification of the Section 
232 actions.17

Beyond national security, a number of ex-
planations have been offered by Trump to jus-
tify the tariffs. At times, he has emphasized 
that the tariffs would protect the U.S. econo-
my and jobs.18 He has also linked the tariffs to 
trade negotiations, suggesting that the tariffs 
have forced U.S. trading partners to the nego-
tiating table.19 A further explanation is that 
the tariffs are being used to combat unfair 
trade practices.20 Ultimately, we do not know 
the true motivation of Trump for these tariffs, 
and views may vary within the administration. 
But it is worth noting that Trump often makes 
it clear that he simply likes tariffs.21

Many U.S. trading partners responded 
quickly to the imposition of the Section 232 
tariffs by imposing retaliatory tariffs. Their 
argument was that the Section 232 measures 
are not really about national security but are 
in fact more like a safeguard measure designed 
to protect domestic industries from injury 
caused by imports. As a result, the special re-
balancing provisions of the Safeguards Agree-
ment (discussed in more detail below) apply 
here and justify immediate retaliation.22

In addition to the retaliatory tariffs, from 
April to August 2018 nine governments re-
quested consultations at the WTO, which is 
the first step in WTO litigation. From Novem-
ber 2018 to January 2019, dispute settlement 
panels were established to hear the cases. In 
late January, the panels were appointed, and 
litigation will soon begin.23

The complainants’ legal claims are fairly 
straightforward, focusing on GATT Article I 
(MFN treatment) and GATT Article II (tariff 
commitments). As discussed in the next section, 
the U.S. defense constitutes a serious threat to 
the system, as the United States has invoked 
GATT Article XXI. As repeatedly stated by 
the United States at the relevant meetings of 
the WTO’s Dispute Settlement Body (DSB), 
in the U.S. view, after Article XXI is invoked 
the panel cannot even hear the case.24

While the steel and aluminum tariffs have 
caused great friction, an even bigger test of 
Section 232 lies ahead: the Department of Com-
merce has completed a Section 232 investiga-
tion on imports of automobiles and auto parts, 
and Trump is considering whether to take ac-
tion against imports of these products based 
on the allegation that they are a national se-
curity threat.25 The value of trade potentially 
affected would be much larger than that of 
steel and aluminum. It is estimated that the 
Section 232 auto tariffs could cover more 
than $200 billion of auto and auto parts im-
ports.26 Some U.S. trading partners have al-
ready warned that they will retaliate if tariffs 
are imposed.27

THE THREAT TO THE WTO 
DISPUTE SETTLEMENT 
MECHANISM

The administration’s use of Section 232 
presents a challenge to the WTO dispute set-
tlement system, and even to the WTO itself, 
because of the invocation of GATT Article 
XXI. WTO dispute settlement has had suc-
cess over the years in adjudicating core trade 
issues such as ordinary tariffs, trade remedy 
tariffs, and regulatory trade barriers. It cannot 
induce governments to remove the measures 
that violate WTO rules in every case, but it 
has a fairly good record here. However, there 
are limits to what can be achieved, and it is clear 
that some sensitive measures cannot be dealt 
with through WTO litigation. National secu-
rity measures pretty clearly fall into this cate-
gory, and thus litigation of these measures has 

“The  
administration’s 
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been carefully avoided over the years. But after 
decades of restraint over litigating the scope 
and meaning of Article XXI, the Section 232 
measures threaten to undermine the system by 
creating a WTO litigation outcome that either 
takes the U.S. view and opens a Pandora’s box 
involving a proliferation of invocations of na-
tional security as a basis for trade restrictions, 
or rejects the U.S. view and risks the Trump ad-
ministration pulling out of the WTO.

The problem with applying and interpret-
ing Article XXI in these cases is part legal and 
part political. In terms of the law, there is no 
simple answer on the provision’s meaning. The 
use of the word “considers” in subparagraphs 
(a) and (b) of Article XXI gives the provision a 
self-judging nature, but the question is how far 
to take this. Alford describes the interpretive 
possibilities as follows:

According to one interpretation, a Mem-
ber State can decide for itself whether a 
measure is essential to its security inter-
ests and relates to one of the enumer-
ated conditions. Another interpretation 
would recognize a Member State’s pre-
rogative to determine for itself whether 
a security exception is applicable, but 
would impose a good faith standard 
that is subject to judicial review. Under 
a third interpretation, a Member State 
can decide for itself whether “it consid-
ers” a measure to be “necessary for the 
protection of its essential security in-
terests,” but the enumerated conditions 
are subject to judicial review.28

Questions about the scope of the excep-
tion were raised during the GATT negotia-
tions, but they are not easy to resolve as an 
interpretive matter.29

This legal uncertainty is reflected in a po-
litical divide. Two leading powers, the United 
States and Russia, take one view of the provi-
sion’s interpretation, while most of the WTO 
membership takes another (as made clear by 
the parties’ submissions in a recently decided 
WTO case called Russia—Traffic in Transit). On 

one side, the United States and Russia argued 
that the WTO security provisions are nonjusti-
ciable, meaning it is left entirely to governments 
to decide whether to impose trade restrictions 
for this purpose. In their view, once a party 
has invoked Article XXI, the WTO panel can 
no longer hear the case.30 In contrast, other 
members believe that WTO panels must en-
gage in some degree of scrutiny of measures 
for which Article XXI has been invoked.31

The WTO panel in the Russia—Traffic in 
Transit case recently provided the first word on 
the issue of interpretation of GATT Article 
XXI, taking the view that the provision is 
not entirely self-judging and leaving room 
for some panel scrutiny.32 Other ongoing 
WTO panels that are hearing cases on simi-
lar issues may approach the interpretation of 
this provision similarly, but it is possible that 
there will be some variation in approaches. 
The  Russia—Traffic in Transit panel report was 
not appealed, which means that the Appellate 
Body has not considered the issue. At some 
point in the future, the Appellate Body may 
provide additional clarification. The state of 
the Appellate Body reappointment process 
adds some complexity here. Currently, the 
United States is blocking the appointment of 
new Appellate Body judges, which has created 
a backlog of appeals and the possibility that by 
the end of the year there will not be enough 
people on the Appellate Body to hear cases.33

However, a problem larger than figuring 
out the proper interpretation of the provision 
looms: if a WTO panel or the Appellate Body 
were to rule that Article XXI did not justify 
the U.S. steel and aluminum tariffs, would the 
United States comply with the ruling? Given 
the U.S. rhetoric on the issue, it seems unlike-
ly.34 (Worse yet, the Trump administration may 
pull out of the WTO. It has long complained 
that the organization’s dispute-settlement rul-
ings are unfair to the United States.)35 In the 
event of noncompliance, the only remedy is 
for the DSB to authorize a suspension of con-
cessions under which the complainants could 
impose tariffs or other retaliation of their own, 
but most of the complainants have already 

“If a WTO 
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retaliated, relying on the legal theory that 
the U.S. measures are safeguard measures 
and that rebalancing under Safeguards Agree-
ment Article 8 is permitted immediately.36 As 
a matter of law, such an assertion has little ba-
sis and further undermines confidence in the 
system.37 Responding to violations of the rules 
with other violations of the rules leaves every-
one wondering if the rules have any value.

As a result, it is unclear how WTO dispute 
settlement can help in this case. Trump’s Sec-
tion 232 actions called attention to the possi-
bility of a broad national security loophole and 
triggered a response that could be character-
ized as abuse of the safeguards-rebalancing 
rules. In this environment there is a real worry 
that the system will no longer function.

While rebalancing as practiced by U.S. 
trading partners here may fail to solve the 
problem, the concept may nevertheless offer a 
way forward for this kind of dispute. Adapting 
it for use directly in the context of national se-
curity could provide a solution to the impasse. 
An attempt to expand the existing safeguard 
rules for rebalancing beyond their scope un-
dermines the rule of law, but a new rebalancing 
regime designed specifically for the national 
security context could help restore it.

REBALANCING UNDER THE 
SAFEGUARDS AGREEMENT

The idea of some type of rebalancing in 
response to safeguard measures originates in 
the reciprocal trade agreements negotiated by 
the United States and other countries in the 
1930s. The first modern safeguard provision 
appeared in the United States-Mexico Recip-
rocal Trade Agreement of 1942. It provides 
that when a country will “withdraw or modify 
a concession” as a safeguard to protect domes-
tic industry, “it shall give notice in writing to 
the Government of the other country as far 
in advance as may be practicable and shall af-
ford such other Government an opportunity 
to consult with it in respect of the proposed 
action”; if no agreement is reached, the other 
government “shall be free within thirty days 

after such action is taken to terminate this 
Agreement in whole or in part on thirty days’ 
written notice.”38 The consultations provide 
an opportunity for the parties to reach agree-
ment on compensation, for example, lowering 
tariffs on other products.39

This idea was carried over to the GATT ne-
gotiations, where the United States proposed 
the initial text. At this point, “terminat[ion]” 
was replaced with “suspension of obligations or 
concessions” as the appropriate response when 
compensation could not be agreed on.40 The 
provision was refined further during the nego-
tiations, and the London Draft of the GATT 
refers to suspension of “substantially equiva-
lent obligations or concessions.”41 In the final 
version of the GATT, the relevant provisions 
appear in Article XIX, paragraphs 2 and 3.42

Practice under the GATT suggests that 
compensation was used extensively early on but 
tapered off over the years. As of 1987, there had 
been 20 instances of agreement or offers of com-
pensation (10 cases during 1950–1959, 8 in 1960–
1969, 1 in 1970–1979, and 1 in 1980–1987).43

During the Uruguay Round of trade negoti-
ations, the specific requirements for rebalanc-
ing were elaborated further in the Safeguards 
Agreement. Under Article 8 of the agreement, 
a government proposing to apply a safeguard 
measure or seeking an extension of one shall 
try to maintain a substantially equivalent level 
of concessions and other obligations, and in 
order to achieve this objective, “the Members 
concerned may agree on any adequate means 
of trade compensation for the adverse effects 
of the measure on their trade.”44 If compen-
sation cannot be agreed on, retaliation is per-
mitted almost immediately in cases where 
the justification for the safeguard measure is 
based only on a relative increase in imports, 
but it has to wait three years if there has been 
an absolute increase in imports.45

WHY REBALANCE AT ALL?
The basic idea behind rebalancing is as fol-

lows. When countries negotiate trade agree-
ments, the concessions and other obligations 

“Adapting 
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security could 
provide a 
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they take on—including commitments to re-
duce tariffs, commitments to avoid certain 
protectionist domestic laws, and various other 
requirements—are part of an overall balance. 
Roughly speaking, each side accepts a partic-
ular degree of liberalization or other obliga-
tions, which constitutes the balance that was 
agreed to.

There are times when things get out of 
balance, however. One example is when a 
government that is a party to the agreement 
believes that another party has taken actions 
that violate the agreement. After adjudication 
of the dispute, if a violation is found, the of-
fending government can remove or modify the 
measure or offer some sort of compensation. 
If it does neither, it will be subject to trade re-
taliation by the complaining government in an 
amount equivalent to the effect of the viola-
tion. In this way, balance is restored.

In some circumstances, adjudication is not 
first required. In the context of safeguards, the 
very nature of the measure indicates that the 
balance has been upset. If a government im-
poses a tariff or quota as a safeguard measure, 
with rare exceptions that measure will con-
stitute withdrawal or modification of a tariff 
concession or breach of the obligation not to 
impose quotas. When that happens, the bal-
ance needs to be restored. Ideally, rebalancing 
would take place through compensation in the 
form of trade liberalization in other areas by 
the government imposing the safeguard mea-
sure. However, when compensation cannot 
be worked out, the affected countries are al-
lowed to raise their own tariffs in an equivalent 
amount. Such a scenario may not be ideal, but 
it acts as a deterrent against the abuse of safe-
guard measures.

A REBALANCING PROPOSAL 
FOR NATIONAL SECURITY

Under WTO rules, governments may im-
pose tariffs and other trade restrictions beyond 
what was agreed for a variety of reasons, includ-
ing for temporary protection as safeguards; as 

a response to dumping or subsidies; for envi-
ronmental, public morals, or public health 
reasons; or in support of national security. 
Whether to make rebalancing available is a 
political and policy decision. Traditionally, im-
mediate rebalancing has been available only 
for safeguards, but the case could be made for 
rebalancing in other contexts too. 

In the national security context, there are 
several arguments for allowing a similar kind 
of rebalancing. First, retaliation is already hap-
pening. In the case of the Section 232 tariffs, 
as noted above, a number of governments 
have declared the measures to be safeguard 
measures and have applied retaliatory tariffs. 
Instituting rebalancing rules in these cases 
would provide an opportunity to replace re-
taliatory tariffs with compensatory liberal-
ization, which is impossible with the current 
retaliatory tariffs as the United States does not 
accept that the safeguards rules even apply 
here. In addition, in circumstances when com-
pensation is impossible, rebalancing would 
formalize the retaliation process and make it 
more orderly, limiting the possibility of a trade 
war that spirals out of control.

Second, as explained earlier, WTO dis-
pute settlement probably cannot help here. 
A ruling that the Section 232 measures violate 
GATT obligations and are not justified under 
Article XXI is unlikely to make the United 
States comply, and retaliation is already be-
ing imposed by many countries even without 
authorization.

Third, national security measures are like 
safeguard measures in the sense that there is 
often no debate about their consistency with 
the rules. It is acknowledged that they vio-
late the rules, and national security is offered 
as the excuse. This makes national security 
more like safeguard measures than, say, envi-
ronmental regulations, where the responding 
party generally argues that the regulation is 
not in violation.

Finally, rebalancing would afford an im-
portant benefit by limiting the abuse of the 
provisions. A full WTO dispute proceeding 

“Rebalancing 
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typically lasts from two to four years, depend-
ing on the complexity of the case. National 
security measures are particularly susceptible 
to abuse due to the vagueness of the national 
security exception’s language, and rebalancing 
would reduce the time that governments can 
impose import restrictions for national secu-
rity purposes without any response from trad-
ing partners.

Rebalancing of national security measures 
can draw on principles from the safeguards 
arena but would have its own characteristics 
and a different focus. 

One of the primary goals of national se-
curity rebalancing would be transparency. As 
things stand now, governments have the abil-
ity to impose trade restrictions for protec-
tionist purposes but can later invoke Article 
XXI during litigation. It would be preferable 
to have all national security trade restrictions 
notified as such immediately to foster proper 
debate and discussion. Bringing these cases to 
light early, and having WTO members think 
carefully about the proper scope of the ex-
ception, would be of great value. To this end, 
the national security rebalancing rules should 
encourage notification and explanation of na-
tional security tariffs by offering more time 
before rebalancing can be applied when re-
strictions have been notified. For example, 
rebalancing can be immediate when an Article 
XXI justification is invoked as part of litiga-
tion when no notification or explanation has 
been given, but must wait six months to a year 
when notification has been given. 

To help oversee the discussions, a WTO 
Committee on National Security Measures 
should be formed to examine these measures 
and any proposed rebalancing. Members 
should meet regularly to consider the practice 
in this area.

Compensation is the preferred approach to 
rebalancing. Ideally, governments that impose 
tariffs or other restrictions on specific products 
for national security purposes would offer to 
reduce tariffs or restrictions on other products 
or services. Adding services as a compensation 

option may be significant. One of the reasons 
compensation has worked less well in recent 
years in the safeguards context is that as tariff 
levels have decreased, it has become harder for 
countries invoking safeguards to find alterna-
tive products on which they could give mean-
ingful concessions.46 Adding services to the 
mix would open a wide range of compensation 
possibilities, especially considering how few 
services commitments most countries have 
made and thus how much potential exists for 
additional liberalization.

Negotiations over the extent of the com-
pensation will never be easy, but they can be 
facilitated through carefully designed rules. 
For example, there could be a requirement 
that in order to impose an import restriction 
for national security reasons, a government 
must identify three products or services for 
which it would consider negotiating compen-
satory liberalization.

When compensation cannot be agreed 
upon, however, retaliation designed to restore 
balance is a possibility. To prevent abuse, a quick 
arbitration process should be established for 
determining whether any retaliation is com-
mensurate with the economic impact of the 
national security restrictions in question.

CONCLUSION
Not every dispute can be resolved through 

litigation. U.S. constitutional law has the po-
litical question doctrine. A similar principle 
may be appropriate for certain international 
trade disputes. 

The proposals outlined here are designed 
to help provide a political solution to disputes 
over trade restrictions based on national secu-
rity. They are fairly straightforward as a policy 
matter, although much more debate is needed. 

The politics are more complicated, of 
course. The Trump administration is the main 
party pushing the boundaries of national secu-
rity restrictions, so for the time being the Unit-
ed States is unlikely to be open to any reforms. 
The views of a future U.S. administration are 

“Governments 
that impose 
tariffs or other 
restrictions 
on specific 
products 
for national 
security 
purposes 
would offer to 
reduce tariffs 
or restrictions 
on other 
products or 
services.”
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uncertain but may not differ considerably from 
the current position.

As a result, any hope for change may have 
to come from other governments as they ne-
gotiate bilaterally, regionally, or on a plurilat-
eral basis with countries that are interested 
in pursuing this idea. Governments that are 

concerned about the abuse of national securi-
ty measures can incorporate provisions along 
these lines in agreements they sign that do 
not involve the United States. In this way, the 
norm can spread, with the hope that its useful-
ness will be demonstrated and with the aim of 
eventual inclusion in a multilateral agreement.



11

NOTES
1. See Article XIV bis, General Agreement on Trade in Service, 
and Article 73, Agreement on Trade-Related Aspects of Intellec-
tual Property Rights.

2. Simon Lester, “The Drafting History of GATT Article XXI: 
The U.S. View of the Scope of the Security Exception,” Interna-
tional Economic Law and Policy Blog, March 11, 2018; Simon Lester, 
“The Drafting History of GATT Article XXI: Where Did ‘Con-
siders’ Come From?,” International Economic Law and Policy Blog, 
March 13, 2018.

3. Roger P. Alford, “The Self-Judging WTO Security Exception,” 
Utah Law Review 3 (2011): 697, 706–25. See also Tania Voon, “The 
Security Exception in WTO Law: Entering a New Era,” American 
Journal of International Law 113 (2019): 45–50.

4. 19 U.S.C. §1862. 

5. 19 U.S.C. §1862(b)(3).

6. 19 U.S.C. §1862(c).

7. Congressional Research Service, “Section 232 Investigations: 
Overview and Issues for Congress,” April 2, 2019. 

8. In addition, in a case on machine tools that was initiated in 1983, 
a formal decision on the Section 232 case was deferred, and the 
president “instead sought voluntary restraint agreements starting 
in 1986 with leading foreign suppliers and developed a domestic 
plan of programs to help revitalize the industry.” Congressional 
Research Service, “Section 232 Investigations: Overview and 
Issues for Congress,” Table B-1, April 2, 2019.

9. Legislative proposals aimed at restricting presidential power un-
der Section 232 include the Bicameral Congressional Trade Authority 
Act of 2019, sponsored by Senator Pat Toomey and others (Bicam-
eral Congressional Trade Authority Act of 2019, S.287/H.R.940, 
116th Cong. [2019]); and the Trade Security Act of 2019, sponsored 
by Senator Rob Portman and others (Trade Security Act of 2019, 
S.365/H.R.1008, 116th Cong. [2019]). With regard to the courts, 
the Swiss company Severstal filed a case challenging the Section 
232 steel tariffs, but after the Court of International Trade rejected 
a motion for a temporary restraining order, the parties filed a joint 
motion to dismiss. Inside U.S. Trade, “CIT Judge Unconvinced 
 Severstal Can Succeed on Merits in 232 Challenge,” InsideTrade 
.com, April 5, 2018. In addition, the American Institute for In-
ternational Steel brought a case claiming that the Section 232 

statute is unconstitutional, which is currently pending before 
the Court of International Trade. Inside U.S. Trade, “In Steel 
Case, CIT Judges Probe Broad Executive Powers under Section 
232,” Inside Trade.com, December 21, 2018. 

10. Susan Jones, “Trump: ‘Put American Steel and Aluminum 
Back into the Backbone of Our Country,’” CNS News, June 29, 
2016.

11. Administration of Donald J. Trump, “Memorandum on Steel 
Imports and Threats to National Security,” April 20, 2017; Ad-
ministration of Donald J. Trump, “Memorandum on Aluminum 
 Imports and Threats to National Security,” April 27, 2017. 

12. Department of Commerce, “Notice of Request for Public 
Comments and Public Hearing on Section 232 National Security 
Investigation of Imports of Steel,” 82 Fed. Reg. 19205, April 26, 
2017; Department of Commerce, “Notice of Request for Public 
Comments and Public Hearing on Section 232 National Secu-
rity Investigation of Imports of Aluminum,” 82 Fed. Reg. 21509, 
May 9, 2017.

13. Office of Public Affairs, U.S. Department of Commerce, “Sec-
retary Ross Releases Steel and Aluminum 232 Reports in Coordi-
nation with White House,” press release, February 16, 2018.

14. Congressional Research Service, “Section 232 Investigations: 
Overview and Issues for Congress,” Table D-1, April 2, 2019.

15. Sherman Robinson et al., “Trump’s Proposed Auto Tariffs 
Would Throw U.S. Automakers and Workers under the Bus,” 
 Peterson  Institute for International Economics, May 31, 2018.

16. Ellen Mitchell, “Trump Tariffs Create Uncertainty for Penta-
gon,” The Hill, March 11, 2018.

17. Mitchell, “Trump Tariffs Create Uncertainty for Pentagon.” 

18. Donald J. Trump (@realDonaldTrump), “We must protect our 
country and our workers. Our steel industry is in bad shape. IF YOU 
DON’T HAVE STEEL, YOU DON’T HAVE A COUNTRY!,” 
Twitter post, March 2, 2018, 5:01 a.m. 

19. Andrew Mayeda, “Trump Turns Steel Tariffs into NAFTA 
Bargaining Chip,” Bloomberg.com, March 6, 2018. 

20. A White House fact sheet explained, “President Donald  J. 
Trump  is addressing global overcapacity and unfair trade 



12

practices in the steel and aluminum industries by putting in place 
a 25 percent tariff on steel imports and 10 percent tariff on alu-
minum imports.” White House, “President Donald J. Trump Is 
Addressing Unfair Trade Practices That Threaten to Harm Our 
National Security,” Fact Sheet, March 8, 2018.

21. Donald J. Trump (@realDonaldTrump), “I am a Tariff Man. 
When people or countries come in to raid the great wealth of our 
Nation, I want them to pay for the privilege of doing so. It will 
always be the best way to max out our economic power. We are 
right now taking in $billions in Tariffs. MAKE AMERICA RICH 
AGAIN,” Twitter post, December 4, 2018.

22. Canada imposed 10–25 percent tariffs on approximately 
$12.05 billion of U.S. exports. Mexico imposed tariffs ranging 
from 7 to 25 percent on $3.52 billion of U.S. exports. The Eu-
ropean Union imposed 10–25 percent duties on $2.91 billion 
worth of U.S. products. China imposed 15–25 percent tariffs on 
$2.52 billion worth of U.S. products. Russia and Turkey also im-
posed tariffs on selected U.S. products, ranging from 4 to 140 
percent. See Congressional Research Service, “Section 232 In-
vestigations: Overview and Issues for Congress,” April 2, 2019, 
figure 5; International Trade Administration, “Current Foreign 
Retaliatory Actions.”

23. Simon Lester, “Panels Composed in the Section 232/Retalia-
tion Cases,” International Economic Law and Policy Blog, January 28, 
2019.

24. World Trade Organization, “Panels Established to Review U.S. 
Steel and Aluminum Tariffs, Countermeasures on U.S. Imports,” 
November 21, 2018.

25. David Lawder and David Shepardson, “U.S. Agency Submits 
Auto Tariff Probe Report to White House,” Reuters, February 17, 
2019.

26. Robinson et al., “Trump’s Proposed Auto Tariffs Would Throw 
U.S. Automakers and Workers under the Bus.” 

27. Doug Palmer and Megan Cassella, “U.S. Allies Warn of Retalia-
tion If Trump Imposes Auto Tariffs,” Politico, July 19, 2018.

28. Alford, “The Self-Judging WTO Security Exception.”

29. Lester, “The Drafting History of GATT Article XXI: 
The U.S. View of the Scope of the Security Exception”; Lester, 
“The Drafting History of GATT Article XXI: Where Did 

‘Considers’ Come From?”; Lester, “More GATT Article XXI 
Negotiating History,” International Economic Law and Policy 
Blog, May 1, 2018.

30. Russia states that “neither the Panel nor the WTO as an in-
stitution has a jurisdiction” over the dispute. Russia’s first writ-
ten submission, para. 7, cited in “European Union Third-Party 
Written Submission, Russia—Measures Concerning Traffic in 
Transit (DS512),” para. 10, November 8, 2017. Along the same 
lines, the United States argues, “The text of Article XXI, estab-
lishing that its invocation is non-justiciable, is supported by the 
drafting history of Article XXI. In particular, certain proposals 
from the United States during that process demonstrate that 
the revisions to what became Article XXI reflect the inten-
tion of the negotiators that the defence be self-judging, and not 
subject to the same review as the general exceptions contained 
in GATT 1994 Article XX.” “Responses of the United States of 
America to Questions from the Panel and Russia to Third Parties, 
 Russia—Measures Concerning Traffic in Transit (DS512),” para. 
3,  February 20, 2018. 

31. For instance, the EU argues that “Article XXI of GATT 1994 
is a justiciable provision and that its invocation by a defend-
ing party does not have the effect of excluding the jurisdiction 
of a panel.” “European Union Third-Party Written Submis-
sion, Russia—Measures Concerning Traffic in Transit (DS512),” 
para. 21, November 8, 2017; and Australia argues, “[T]his defer-
ence to Russia does not preclude the Panel from undertaking any 
review of Russia’s invocation of Article XXI(b) or dispense with 
the Panel’s obligation to undertake an objective assessment of 
the matter before it, including an objective assessment of the 
facts of the case.” “Australia’s Third-Party Executive Summary, 
Russia—Measures Concerning Traffic in Transit (DS512),” para. 30, 
Feb ruary 27, 2018.

32. WTO Panel Report, “Russia—Measures Concerning Traffic in 
Transit,” WT/DS512/R, adopted April 26, 2019.

33. James Bacchus, “How to Solve the WTO Judicial Crisis,” Cato 
at Liberty (blog), August 6, 2018.

34. In a recent DSB meeting, the United States reiterated that 
its invocation of Article XXI should not be reviewed by the 
panel: “[A WTO review] would undermine the legitimacy of 
the WTO’s dispute settlement system and even the viability of 
the WTO as a whole.” Inside U.S. Trade, “Azevêdo: Challenging 
U.S. 232 Tariffs at WTO a ‘Risky’ Strategy,” InsideTrade.com, 
December 6, 2018.

https://www.cato.org/blog/how-solve-wto-judicial-crisis


13

35. Gina Chon, “Trump’s Anti-WTO Rhetoric Hurts America 
First,” Reuters.com, December 11, 2017. 

36. For an overview of rebalancing under the Safeguards Agree-
ment, see Matthew R. Nicely and David T. Hardin, “Article 8 of 
the WTO Safeguards Agreement: Reforming the Right to Rebal-
ance,” St. John’s Journal of Legal Commentary 23 (2008): 699.

37. Simon Lester, “How to Determine If a Measure Constitutes 
a Safeguard Measure,” International Economic Law and Policy Blog, 
August 15, 2018.

38. United States of America and Mexico, Reciprocal Trade Agree-
ment, article XI, para. 2, December 23, 1942, 57 Stat. 833 (1943), 
E.A.S. No. 311. 

39. John Jackson, World Trade and the Law of GATT (Charlottes-
ville, VA: Michie Company, 1969), p. 565. 

40. Suggested Charter for an International Trade Organization of 
the United Nations, article 29, para. 2, Publication 2598, Washing-
ton: Department of State. 

41. London Draft of a Charter for an International Trade Organi-
zation, article 34, para. 2, Report of the First Session of the Prepa-
ratory Committee, UN Conference on Trade and Employment, 
UN Doc. E/PC/T/33 (Oct. 1946). 

42. GATT, article XIX, paras. 2 and 3, April 15, 1994, 1867 U.N.T.S. 
187. 

43. “Drafting History of Article XIX and Its Place in GATT,” 
Background Note by the Secretariat, MTN.GNG/NG9/W/7, 
para. 22, September 16, 1987; and GATT Analytical Index, p. 525.

44. Article 8, para. 1, Agreement on Safeguards, April 15, 1994, 
WTO Agreement, Annex 1A. 

45. Article 8, para. 3, Agreement on Safeguards states, “The right 
of suspension referred to in paragraph 2 shall not be exercised for 
the first three years that a safeguard measure is in effect, provided 
that the safeguard measure has been taken as a result of an abso-
lute increase in imports and that such a measure conforms to the 
provisions of this Agreement.”

46. John Jackson, The World Trading System (Cambridge, MA: 
MIT Press, 1994), p. 168; Chad Bown and Meredith Crowley, 
“Safeguards in the World Trade Organization,” February 2003. 
(“Although compensation for safeguard measures was often 
 negotiated in the 1960s and 1970s, as tariff rates fell and more 
products came to be freely traded, as a practical matter, it be-
came difficult for countries to agree on compensation packag-
es”); see also Matthew R. Nicely and David T. Hardin, “Article 8 
of the WTO Safeguards Agreement: Reforming the Right to Re-
balance,” St. John’s Journal of Legal Commentary 23 (2008): 699, 716.



RELATED PUBLICATIONS  
FROM THE CATO INSTITUTE

Disciplining China’s Trade Practices at the WTO: How WTO Complaints Can 
Help Make China More Market-Oriented by James Bacchus, Simon Lester, and  
Huan Zhu, Cato Institute Policy Analysis no. 856 (November 15, 2018)

Was Buenos Aires the Beginning of the End or the End of the Beginning? The 
Future of the World Trade Organization by James Bacchus, Cato Institute Policy 
Analysis no. 841 (May 8, 2018)

Where’s the Beef? Finding a Better Way to Resolve U.S.-China Trade Conflict by 
Simon Lester and Huan Zhu, Cato Institute Free Trade Bulletin no. 71 (November 8, 2017)

Responsible Stakeholders: Why the United States Should Welcome China’s 
Economic Leadership by Colin Grabow, Cato Institute Policy Analysis no. 821 
(October 3, 2017)

It’s Time to Negotiate a New Economic Relationship with China by Simon Lester 
and Huan Zhu, Cato Institute Free Trade Bulletin no. 70 (April 5, 2017)

Into the Abyss: Is a U.S.-China Trade War Inevitable? by Daniel Ikenson, Cato 
Institute Free Trade Bulletin no. 69 (February 6, 2017)

Global Steel Overcapacity: Trade Remedy “Cure” Is Worse than the “Disease” by 
Daniel R. Pearson, Cato Institute Free Trade Bulletin no. 66 (April 11, 2016)

It’s Time to Dump Nonmarket Economy Treatment by K. William Watson,  
Cato Institute Free Trade Bulletin no. 65 (March 9, 2016)

Is the Doha Round Over? The WTO’s Negotiating Agenda for 2016 and Beyond by 
Simon Lester, Cato Institute Free Trade Bulletin no. 64 (February 11, 2016)

Trade Promotion Authority and the Trans-Pacific Partnership: What Lies Ahead? 
by Daniel Ikenson, Cato Institute Free Trade Bulletin no. 61 ( June 8, 2015)

Chinese Free Trade Is No Threat to American Free Trade by Simon Lester, Cato 
Institute Free Trade Bulletin no. 60 (April 22, 2015)

Will Nonmarket Economy Methodology Go Quietly into the Night? U.S. 
Antidumping Policy toward China after 2016 by K. William Watson, Cato Institute 
Policy Analysis no. 763 (October 28, 2014)



RECENT STUDIES IN THE  
CATO INSTITUTE POLICY ANALYSIS SERIES

873.  Immigration Wait Times from Quotas Have Doubled: Green Card 
Backlogs Are Long, Growing, and Inequitable by David J. Bier (June 18, 2019)

872.  Is This Time Different? Schumpeter, the Tech Giants, and Monopoly 
Fatalism by Ryan Bourne (June 17, 2019)

871.  Unplugging the Third Rail: Choices for Affordable Medicare by John F. Early 
(June 6, 2019)

870.  Principles for the 2020 Surface Transportation Reauthorization by Randal 
O’Toole (June 4, 2019)

869.  A Reform Agenda for the Next Indian Government by Swaminathan S. 
Anklesaria Aiyar (May 21, 2019)

868.  Restoring Responsible Government by Cutting Federal Aid to the States by 
Chris Edwards (May 20, 2019)

867.  Making Sense of the Minimum Wage: A Roadmap for Navigating Recent 
Research by Jeffrey Clemens (May 14, 2019)

866.  Terrorists by Immigration Status and Nationality: A Risk Analysis, 1975–
2017 by Alex Nowrasteh (May 7, 2019)

865.  Why the Government Should Not Regulate Content Moderation of Social 
Media by John Samples (April 9, 2019)

864.  Overdosing on Regulation: How Government Caused the Opioid Epidemic 
by Jeffrey Miron, Greg Sollenberger, and Laura Nicolae (February 14, 2019)

863.  How “Market Failure” Arguments Lead to Misguided Policy by Ryan Bourne 
(January 22, 2019)

862.  The Myth of the Cyber Offense: The Case for Restraint by Brandon 
Valeriano and Benjamin Jensen (January 15, 2019)

861.  The Case for an Immigration Tariff: How to Create a Price-Based Visa 
Category by Alex Nowrasteh (January 8, 2019)



860.  How Legalizing Marijuana Is Securing the Border: The Border Wall, Drug 
Smuggling, and Lessons for Immigration Policy by David Bier (December 19, 
2018)

859.  How Markets Empower Women: Innovation and Market Participation 
Transform Women’s Lives for the Better by Chelsea Follett (December 17, 
2018)

858.  Harm Reduction: Shifting from a War on Drugs to a War on Drug-Related 
Deaths by Jeffrey A. Singer (December 13, 2018)

857.  The Simon Abundance Index: A New Way to Measure Availability of 
Resources by Gale L. Pooley and Marian L. Tupy (December 4, 2018)

856.  Disciplining China’s Trade Practices at the WTO: How WTO Complaints 
Can Help Make China More Market-Oriented by James Bacchus, Simon 
Lester, and Huan Zhu (November 15, 2018)

855.  Should Governments Restrict Cash? by Jeffrey Rogers Hummel (November 
14, 2018)

854.  Fixing the Bias in Current State K–12 Education Rankings by Stan Liebowitz 
and Matthew L. Kelly (November 13, 2018)

853. Charting Public Transit’s Decline by Randal O’Toole (November 8, 2018)

852.  Walling Off Liberty: How Strict Immigration Enforcement Threatens 
Privacy and Local Policing by Matthew Feeney (November 1, 2018)

851.  India’s New Protectionism Threatens Gains from Economic Reform by 
Swaminathan S. Anklesaria Aiyar (October 18, 2018)

850.  Parental Leave: Is There a Case for Government Action? by Vanessa Brown 
Calder (October 2, 2018)

849.  Double Game: Why Pakistan Supports Militants and Resists U.S. Pressure 
to Stop by Sahar Khan (September 20, 2018)

848.  Who Participates? An Analysis of School Participation Decisions in Two 
Voucher Programs in the United States by Corey A. DeAngelis and Blake 
Hoarty (September 18, 2018)

The views expressed in this paper are those of the author(s) and should not be attributed to the Cato Institute, its 
trustees, its sponsors, or any other person or organization. Nothing in this paper should be construed as an attempt to 
aid or hinder the passage of any bill before Congress. Copyright © 2019 Cato Institute. This work by the Cato Institute 
is licensed under a Creative Commons Attribution-NonCommercial-ShareAlike 4.0 International License. 


	_Hlk1738243

