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Executive Summary

Civil libertarians feared that a change of
administrations would herald a revived Fairness
Doctrine, a policy that previously permitted the
government to oversee broadcast news coverage
for “balanced views.” A return to the Fairness
Doctrine, however, now seems unlikely. It is very
likely, however, that politicians from both the left
and the right will try to extend government con-
trol over the media beyond current policies. New
rules adopted or proposed by the Federal
Communications Commission suggest that the
agency may be poised to enforce the most inten-
sive government oversight of broadcast program-
ming in decades—perhaps even in the history of
the agency. The FCC voted last year to require
each broadcast licensee to file quarterly “enhanced

disclosure” reports—highly detailed information
regarding its programming and editorial choices.
This information will be used by organized
groups to file complaints to pressure broadcasters
to air programming that the complainants prefer.
The FCCis also formulating programming guide-
lines based on the enhanced disclosure reports
purporting to ensure that broadcasters meet local
needs. This “broadcast localism” effort may also
require broadcasters to appoint local boards to
oversee their performance and their editorial deci-
sions. As the FCC seeks to expand regulation of
broadcast media, the traditional justification for
its authority—spectrum scarcity—has lost credibil-
ity, and the agency’s new efforts are likely to run
afoul of the First Amendment.
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Introduction

Beginning with the 2008 presidential cam-
paign, and particularly since the election, con-
servative talk radio and the blogosphere have
been abuzz with rumors that the Democratic
agenda would include reviving the Fairness
Doctrine, which required broadcast licensees
to air “controversial issues of public impor-
tance” and to do so in a “balanced” way.
Established pundits also picked up on this
theme. George Will warned that an effort to
restore the doctrine would be a product of
“reactionary liberalism,”" while former FCC
general counsel Bruce Fein wrote that “[t/he
Democratic Party intends to brandish the
Fairness Doctrine to marginalize the influence
of conservative talk-show hosts by making
expression of their controversial views cost-
prohibitive.”* A Wall Street Journal editorial pre-
dicted that the Fairness Doctrine was “likely to
be reimposed” under a Democratically-con-
trolled Congress as part of an effort “to shut
down talk radio and other voices of political
opposition.” Such reports spurred legislative
efforts to block any attempt by the FCC to
reimpose the Fairness Doctrine.*

From across the political divide, such con-
cerns have been dismissed as right-wing para-
noia. FCC commissioner (and recently acting
chairman) Michael Copps said in a speech last
spring that “[t]he Fairness Doctrine is long
gone and it’s not coming back—as much as
some conspiracy theorists see it lurking behind
every corner.” The Washington Monthly’s
Political Animal column described predictions
of the Fairness Doctrine’s return as “ridicu-
lous,” and stressed that “no one is seriously try-
ing to reinstate the Fairness Doctrine.”® Marin
Cogan similarly wrote in the New Republic that
the Fairness Doctrine “has almost no support
from media-reform advocates.”” And Craig
Aaron, communications director of the advo-
cacy group Free Press, denigrated such con-
cerns as “completely imaginary,” comparing
the danger to that presented by Bigfoot, killer
bees, and fluoride in the drinking water.®

However, focusing on the specific set of

rules and policies once known as the “Fairness
Doctrine” misses the essential point. The
broadcast Fairness Doctrine, which formally
existed from 1949 until 1987, required broad-
cast licensees to air “controversial issues of
public importance” and to do so in a “bal-
anced” way. The FCC eliminated most aspects
of the policy in 1987, during the heyday of
deregulation during the Reagan administra-
tion. The current debate is not really about the
Fairness Doctrine at all, since it was entirely
ineffectual, and many (if not most) serious
observers doubt that a recodified rule that
imposed the same or similar requirements
would survive a judicial challenge.

Moreover, it would be a mistake to assume
that the dispute represents a core difference of
principle between liberals and conservatives.
Prominent advocates on the left and the right
and from both parties are proposing various
regulations that would perpetuate the regula-
tory philosophy underlying the Fairness
Doctrine, a philosophy set out in the Supreme
Court decisions in Red Lion Broadcasting Co. v.
FCC® and FCC . Pacifica Foundation, Inc.'” This
outlook demands that radio and television
content—and, if some have their way, that of
other media—be subject to more extensive gov-
ernment control. Those who advance this phi-
losophy believe that freedom of expression is
far too precious a commodity to be left in the
clutches of private hands. They have nurtured
the fervent hope that, one day, a more regula-
tory-minded Congress and FCC would reaf-
firm the government’s authority to oversee
news and public-affairs programming.

A Vast Bipartisan
Conspiracy?

Some believe that, with the ascendancy of
the Obama administration, their faith has
been rewarded and their day has come. As
then acting chairman Copps put it, “we may
be launched on an era of reform to match
what the Progressives and New Dealers of the
last century gave us,” and “we need to act—
and I mean act while the tide runs in our



direction.”"" Such rhetoric from the political

left has provided fodder for concerns about
renewed FCC oversight of news and public-
affairs programming, but it only tells part of
the story.

Many who now express opposition to a
more muscular FCC overlook the fact that
many prominent conservatives championed
the Fairness Doctrine before its demise, and
the FCC under Republican chairman Kevin
Martin was anything but reticent about broad-
cast-content regulation. Conservative activist
Phyllis Schlafly was a vocal proponent of the
Fairness Doctrine because of what she
described as “the outrageous and blatant anti-
Reagan bias of the TV network newscasts,” and
she testified at the FCC in the 1980s in support
of the policy “to serve as a small restraint on the
monopoly power wielded by Big TV Media.”"?
Senator Jesse Helms was another long-time
advocate of the Fairness Doctrine, and conser-
vative groups Accuracy in Media and the
American Legal Foundation actively pursued
fairness complaints at the FCC against net-
work newscasts."

More recently, a Republican-controlled
FCC under Kevin Martin has advocated far
more extensive controls over broadcast and
cable programming, including news and
public affairs. These proposed regulations
include requirements governing local pro-
gramming, restrictions on the use of video
news releases, and other new rules that would
extend content controls beyond broadcast-
ing. These initiatives have been embraced by
liberal media activists, who have said they
will seek to ensure that a Democratically-
controlled FCC will adopt and enforce the
proposals of the Martin FCC.

Indeed, new rules adopted and proposed
by the Martin FCC, and to be implemented
by the Democratic-controlled FCC (if finally
approved by the agency and upheld by
reviewing courts), suggest that the agency
may be poised to enforce the most intensive
government oversight of broadcast program-
ming in decades—perhaps even in the history
of the agency. Highly detailed reporting

requirements for station programming cou-

pled with proposals for expanded public-
interest mandates and heightened scrutiny of
license renewals would give the FCC an
unprecedented ability to impose program-
ming preferences on licensees. Compared to
this regulatory initiative, the Fairness
Doctrine seems quaint.

New Disclosure
Requirements for Television
Licensees

In January 2008, the commission issued a
Report and Order imposing enhanced disclo-
sure requirements on broadcast television sta-
tions."* The rules require that television sta-
tions: (1) post their public inspection files on
their websites (if they have one); and (2) file a
new form, FCC Form 355, on a quarterly basis
detailing their programming in minute detail.
Form 355 requires stations to identify pro-
gramming by specific program categories, to
provide explanations of their editorial choices,
and to certify that the station has complied
with a number of FCC programming rules. The
new requirements were immediately chal-
lenged, and have not yet gone into effect.®

If ultimately approved, the rules will great-
ly expand the FCC’s oversight of broadcast
programming. The degree of detail required
is more substantial than has ever before been
required of broadcasters—far more detailed
even than the information broadcasters were
required to gather prior to the deregulation
of the 1980s. The rule requires television sta-
tions to report, for both analog and digital
programming streams, the average number
of programming hours devoted each week to
the following: (1) high-definition program-
ming; (2) national news; (3) local news pro-
duced by the station; (4) local news produced
by some other entity (who must be identi-
fied); (5) programming devoted to “local civic
affairs”;'® (6) coverage of local elections;" (7)
independently produced programming (i.e.,
programming not produced by a company
with substantial ownership by a national net-
work); (8) “other” local programming; (9)
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public service announcements; (10) paid
public service announcements (a PSA-type
announcement for which the station or any
group that the station is affiliated with
receives something of value); and (11) closed-
captioned programming. To comply with
this requirement, each day’s programming
will need to be timed, classified, and recorded
so that the weekly averages to be reported can
be computed, as the form requires a complete
catalog of all public-interest programming,'®

The new form requires each broadcast
licensee to file highly detailed information
regarding its programming and editorial
choices. Form 35S requires broadcasters to
report: (1) the title, length, and date and time
of the airing of all independently produced
programming; (2) a list of all local program-
ming not otherwise reported, with title,
length, and date and time of airing, including
whether the station received consideration for
airing the program; (3) the name of the spon-
soring organization for both paid and unpaid
PSAs, the number of times each PSA ran, the
length, and the percentage of times that each
spot ran during prime time; (4) details of pro-
gramming directed to “underserved commu-
nities”;"” (5) details of religious services or oth-
er local religious broadcasts aired at no charge;
and (6) details regarding programming for
audience members with handicaps.”® For each
of these programming categories, the licensee
must describe how it determined that the pro-
gramming met community needs.”!

Form 355 focuses particularly on news and
public-affairs programming. For each nation-
al news story that includes significant treat-
ment of community issues, the licensee must
report: the story’s title, length, and date and
time it was aired; whether it was aired on the
station’s primary channel; whether it was
locally produced; whether it previously aired
on the station making the report or any other
station; if it was part of a regularly scheduled
news program; and whether any consideration
was received for the broadcast of the segment.
The same details must be reported for all local
news program segments dealing with commu-
nity issues, all local civic affairs program seg-

ments that provide significant treatment of a
community issue, and all electoral affairs pro-
grams that include significant treatment of
community issues.””

Gathering information for the quarterly
reports will be demanding for the licensees.
Stations will have to monitor all programming
(including multicast streams and all network
and syndicated programming) to determine if
their schedules contain any significant discus-
sions of important issues of public concern.
For any program segment that contains such a
discussion, the station must identify the pro-
gram, name the topic, time its duration, and
note the time of the broadcast. This requires a
minute-by-minute review of station opera-
tions, and daily updates to be able to provide
the necessary reports when they are due.

In adopting Form 355 and associated
requirements, the FCC denied that it was
“altering in any way broadcasters’ substantive
public-interest obligations.”* Specifically, it
stated that its decision “does not adopt quanti-
tative programming requirements or guide-
lines” and it “does not require broadcasters to
air any particular category of programming or
mix of programming types.”* However, this
facile disclaimer ignores the dynamics of
broadcast licensing. Even absent new public-
interest mandates, the entire point of the new
reporting requirements is to subject television
licensees to greater oversight of their program-
ming. Moreover, the commission wants to
increase citizen participation in the operation
of television stations and specifically in the
programming decisions that stations make,
noting that it “hope[s] to encourage the public
to play a more active role” in the license renew-
al process.”> Toward that end, the Order also
requires licensees to post most of the informa-
tion in their public files on their websites.*

Thus, the information compiled with the
new forms likely will encourage organized
groups to file complaints based on the per-
ceived shortcomings of broadcasters’ pro-
gramming. Broadcasters, in turn, will likely
feel pressured to air programming aimed at
forestalling such complaints.

Additionally, the Order makes clear that



Form 355 is being adopted in anticipation of
other new public-interest requirements that
will be enforced using the newly compiled
information. So, while this order may not
mandate “quantitative programming require-
ments or guidelines,” it acknowledges that
such mandates “are being considered and
addressed in other proceedings.””” The main
vehicle for such mandates is the commission’s
rulemaking on broadcast localism, discussed
in the next section, which proposes both sub-
stantive programming requirements and pro-
cedural changes that will significantly increase
government authority over broadcast content.
But the adoption of Form 355 will increase the
FCC’s power over broadcasters’ editorial
choices whether or not new programming
mandates are adopted.

Broadcast Localism
Proposals

As a companion piece to the Report and
Order on enhanced disclosure, the commis-
sion simultaneously released its Report on
Broadcast Localism and Notice of Proposed
Rulemaking”® The Report summarized the
FCC’s findings regarding its investigation
into whether broadcasters are meeting local
needs and proposed a number of measures
that would subject editorial decisions to
greater governmental scrutiny.

Most notably, the commission tentatively
concluded that it “should reintroduce specific
procedural guidelines for the processing of
renewal applications for stations based on
their localism programming performance.””
Stations failing to meet the minimum quanti-
tative “guidelines” would be subjected to fur-
ther scrutiny at renewal. The commission
sought further comment on this proposal by
asking a number of questions, each of which
suggests an expanded regulation:

® What categories of standards should
be established and how should the
FCC define the programming that
would qualify in each category?

® Should the guidelines cover particular
types of programming (such as local
news, political, public affairs, and
entertainment), or should they just
focus on the need for local programs?

® Should requirements be established as
specific numbers of minutes, or hours
per day or per week, or by a percentage
of programming, or through some
other metric?

® Should other specific requirements or
measurements be established?

® Should guidelines address whether
particular types of programs air at cer-
tain times of day?”’

The commission also asked whether broad-
casters should be required to report the
songs that they play, and how they choose
their music. Should it consider the amount
of local music played when assessing whether
a station has served the needs of its commu-
nity at license renewal time?”'

Not surprisingly, the enhanced disclosure
requirements embodied in Form 355 were
woven into the fabric of the commission’s pro-
posals to enhance local programming. The
FCC observed that the forms “will help
licensees document the kind of responsive pro-
gramming that they have broadcast in a man-
ner that is both understandable to the public
and of use in the commission’s review of
license renewal applications.” The disclosure
forms were among the measures the commis-
sion adopted “to increase the public awareness
of, and participation, in our license renewal
proceedings,” and to provide “listeners and
viewers a meaningful opportunity to provide
their input through the filing of a complaint,
comment, informal objection, or petition to
deny a renewal application.”**

Because of the possibility that “watchdog”
organizations might not participate sponta-
neously, the commission also proposed that
“licensees should convene permanent adviso-
ry boards comprised of local officials and
other community leaders to periodically
advise them of local needs and issues.”” If
this plan ultimately is adopted, such advisory
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boards would become “an integral compo-
nent of the commission’s localism efforts.”*
In the rulemaking proceeding, the commis-
sion asked how to identify the relevant com-
munity organizations that should partici-
pate, whether members should be selected or
elected, and how frequently licensees should
be required to meet with the advisory boards.
The commission also suggested that other
community outreach efforts should be con-
sidered as possible mandates for broadcast-
ers. In this regard, it asked whether these
requirements should be imposed using rules
or guidelines, and notes how the recently
adopted standardized disclosure form “will
require broadcasters to describe any public-
outreach efforts undertaken during the
reporting period.”*

The enhanced disclosure requirements and
the proposed localism guidelines could not be
imposed absent the public-interest require-
ments imposed by the Communications Act of
1934, as amended. But how far may public-
interest mandates be stretched under the Act’s
authority before they conflict with limitations
imposed by the “no censorship” provision of
Section 326 of the Act or the First Amendment?
This question goes to the heart of the delicate
balance between the Communications Act and
constitutional protections for free expression.

The Public Interest and the
First Amendment Tightrope

Broadcasters historically have been sub-
ject to various forms of content regulation
under the public-interest standard of the
Communications Act. The Act imposes cer-
tain specific requirements, such as those for
educational programming as well as general
public-interest mandates that are unlike reg-
ulations that may be applied to print media.
The Supreme Court upheld this differential
level of protection because of spectrum
scarcity in Red Lion Broadcasting Co. v. FCC.*
The Court has also noted that Congress has
recognized that broadcasters “are engaged in
avital and independent form of communica-

. .. 37 .
tive activity”" and conferred upon licensees

“the widest journalistic freedom consistent
with their public [duties].”® Thus, Section
326 of the Act prohibits censorship and
expressly withholds from government the
power to “interfere with the right of free
speech by means of radio communication.”
This denies to the FCC “the power of censor-
ship” as well as the ability to promulgate any
“regulation or condition” that interferes with
freedom of speech.”” These policies “were
drawn from the First Amendment itself [and]
the ‘public interest’ standard necessarily
invites reference to First-Amendment princi-
ples.”™ Consequently, the Supreme Court
has stressed that “the First Amendment must
inform and give shape to the manner in
which Congress exercises its regulatory pow-
er in this area.”"'

This obvious tension between public-interest
regulation and traditional First-Amendment
concepts has been blunted somewhat to the
extent that the FCC has approached broadcast
licensees with a certain degree of sensitivity to the
competing values at stake. From the beginnings
of broadcast regulation, Congress and the FCC
(and its predecessor agency, the Federal Radio
Commission) appeared to approach the business
of regulation with the understanding that consti-
tutional limitations might prevent too great a
reliance on specific programming mandates. One
of the bills submitted prior to passage of the
Radio Act of 1927 included a provision that
would have required stations to comply with pro-
gramming priorities based on subject matter.
However, the provision was eliminated because
“it was considered to border on censorship.”*
Similarly, the FRC sought to “chart a course
between the need of arriving at a workable con-
cept of the public interest in station operation, on
the one hand, and the prohibition laid on it by the
First Amendment to the Constitution of the
United States . ... on the other.”*

In 1960 the FCC emphasized that “[ijn
considering the extent of the commission’s
authority in the area of programming it is
essential [first] to examine the limitations
imposed upon it by the First Amendment to
the Constitution and Section 326 of the



Communications Act.”** After an extensive
analysis of the meaning of the public interest,
the FCC found that the required constitu-
tional and statutory balance barred the gov-
ernment from implementing programming
requirements that were too specific. It noted:

[Sleveral witnesses in this proceeding
have advanced persuasive arguments
urging us to require licensees to present
specific types of programs on the theory
that such action would enhance free-
dom of expression rather than to
abridge it. With respect to this proposi-
tion we are constrained to point out
that the First Amendment forbids gov-
ernmental interference asserted in aid of
free speech, as well as governmental
action repressive of it. The protection
against abridgment of freedom of
speech and press flatly forbids govern-
mental interference, benign or other-
wise. The First Amendment, while
regarding freedom in religion, in
speech, in printing and in assembling
and petitioning the government for
redress of grievances as fundamental
and precious to all, seeks only to forbid
that Congress should meddle therein.*

Such considerations led the commission to
conclude that it could not “condition the
grant, denial, or revocation of a broadcast
license upon its own subjective determination
of what is or is not a good program.”* To do
so, the commission concluded, would “lay a
forbidden burden upon the exercise of liberty
protected by the Constitution.””” The com-
mission found that “as a practical matter, let
alone a legal matter, [its role] cannot be one of
program dictation or program supervision.”**

Over the years the FCC has attempted to
balance the constitutional imperative of the
First Amendment with the public-interest
aspirations of the Communications Act. It
has found that while it may “inquire of
licensees what they have done to determine
the needs of a community they propose to
serve, the commission may not impose upon

them its private notions of what the public
ought to hear.”* In particular, public interest
“standards or guidelines should in no sense
constitute a rigid mold for station perfor-
mance, nor should they be considered as a
commission formula for broadcasts in the
public interest.”

Recognizing this delicate balance, courts
have noted that the commission must “walk a
‘tightrope™ to preserve the First Amendment
values written into the Radio Act and its succes-
sor, the Communications Act.”' The Supreme
Court has described this balancing act as “a task
of great delicacy and difficulty,” and stressed
that “we would [not| hesitate to invoke the
Constitution should we determine that the
[FCC] has not fulfilled with appropriate sensi-
tivity to the interest of free expression.”” The
Court found that the Communications Act was
designed “to maintain—no matter how difficult
the task—essentially private broadcast journal-
ism.”> For that reason, licensees are to be held
“only broadly accountable to public-interest
standards.”** Thus, in Turner Broadcasting System,
Inc. v. FCC, the Supreme Court quoted the 1960
En Banc Policy Statement, and reiterated that the
commission does not have the authority to dic-
tate programming choices.>

Specific program requirements generally
are considered the most constitutionally sus-
pect among the requirements imposed by
broadcasting regulations. The United States
Court of Appeals for the District of
Columbia Circuit has noted that the “power
to specify material which the public interest
requires or forbids to be broadcast . . . carries
the seeds of the general authority to censor
denied by the Communications Act and the
First Amendment alike.”® Public-interest
requirements relating to specific program
content create a “high risk that such rulings
will reflect the commission’s selection
among tastes, opinions, and value judg-
ments, rather than a recognizable public
interest,” and “must be closely scrutinized
lest they carry the commission too far in the
direction of the forbidden censorship.””’

In those instances in which Congress has
adopted affirmative obligations—such as the
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requirement of Section 312(a)(7) of the
Communications Act that broadcast
licensees provide “reasonable” access to fed-
eral political candidates—it has stressed that
the requirement must be implemented “on
an individualized basis” and not on the basis
of “across-the-board policies.””® The commis-
sion has never attempted to specify what
amount of candidate access is “reasonable”
and the Supreme Court’s First Amendment
analysis of the law assumed that the broad-
caster’s editorial discretion would be accord-
ed appropriate deference.”

In Turner I, the Supreme Court empha-
sized “the minimal extent” that the govern-
ment may influence the programming pro-
vided by broadcast stations. The Court noted
that “the FCC’s oversight responsibilities do
not grant it the power to ordain any particu-
lar type of programming that must be
offered by broadcast stations.”” The chal-
lenge facing broadcast-content regulation is
the need to reconcile public-interest man-
dates with constitutional commands and
statutory restrictions.

The Public Interest and
Programming Mandates

As a general matter, the commission has
required broadcast licensees to provide pro-
gramming that is responsive to the needs of
the community of license.’" In the past, when
broadcasting was the primary mass medium
available to the public, this requirement was
enforced with a greater degree of specificity.
For example, in its 1960 En Banc Programming
Inquiry, the commission listed 14 categories of
programs generally considered necessary to
serve the public interest, including programs
that provided an opportunity for local self-
expression; programs that used local talent;
children’s programs; religious programs; edu-
cational programs; public affairs programs;
editorials; political broadcasts; agricultural
programs; news; weather and market reports;
Sports programs; service to minority groups;
and (finally) entertainment programming,

Although the commission did not pre-
scribe the transmission of particular pro-
grams, noting that the specified categories
should not be considered “a rigid mold or
fixed formula for station operation,” it never-
theless concluded that the listed program-
ming types, provided in some reasonable mix,
provided evidence that a licensee was operat-
ing in the public interest.”> This list was
enforced in part through the use of formal
ascertainment procedures, which required
applicants for broadcast licenses to interview
community leaders in 19 specified categories
ranging from agriculture to religion.**

In 1981 the FCC eliminated its rules and
policies that required radio stations to keep
program logs, to conduct ascertainment of
community problems, to air nonentertain-
ment programming, and to limit the amount
of commercial time.* The FCC similarly dereg-
ulated television, eliminating ascertainment
and other requirements in 1984.°° The com-
mission also simplified the renewal process,
eliminating the detailed program-related ques-
tions that had accompanied the ascertainment
process.” In its place, FCC rules required radio
and television broadcasters to file quarterly
reports listing the programs that have provid-
ed the station’s most significant treatment of
community issues during the proceeding
three-month period. This list called for a brief
narrative statement describing what issues
were given significant treatment and which
programs addressed the particular issues.
Additionally, the FCC moved away from exam-
ining the programming formats chosen by
broadcast stations, leaving such decisions to
the marketplace.*”®

The recent adoption of enhanced disclosure
requirements that include highly specific
reporting requirements signals a return to a
policy of more direct FCC supervision of
broadcast programming. The FCC’s new
approach may well surpass the intensity of past
regulatory efforts, particularly if it ultimately is
coupled with new programming guidelines
along with the government’s encouragement
of viewer complaints and petitions to deny.
Although the commission has disavowed an



intention to create “program quotas,” it has
made equally clear its view that broadcasters
have enjoyed too much freedom. The FCC
explained that “[a]llowing broadcasters com-
plete discretion to decide what kinds of pro-
gramming to list in their quarterly forms may
result in a broadcaster’s failure to give a com-
plete picture of how they are trying to fulfill
their public-interest obligations.” The ques-
tion this raises is whether this new emphasis
on detailed and focused oversight of program-
ming goes too far.

The Constitutionality of
Expanded Public-Interest
Requirements

Whether or not Congress or the FCC at
the present time could constitutionally
adopt such detailed content requirements
under the public-interest standard is far from
certain. Although the prevailing standard for
broadcast regulation articulated in Red Lion
has permitted the government to regulate
broadcast content more intensively than oth-
er media in the past, the courts have never
defined how far this power might extend.
Additionally, it has been 40 years since the
Supreme Court decided Red Lion, a case based
on “the present state of commercially accept-
able technology’ as of 1969.””

Since then, both Congress and the FCC
have found that the media marketplace has
undergone vast changes. For example, the leg-
islative history of the Telecommunications
Act of 1996 suggested that the historical justi-
fications for the FCC’s regulation of broad-
casting require reconsideration. The Senate
Report noted that “[c]hanges in technology
and consumer preferences have made the
1934 [Communications] Act a historical
anachronism.” It explained that “the Act was
not prepared to handle the growth of cable
television” and that “[t]he growth of cable pro-
gramming has raised questions about the
rules that govern broadcasters” among oth-
ers.”! The House of Representatives’ legislative
findings were even more direct. The House

Commerce Committee pointed out that the
audio and video marketplace has undergone
significant changes over the past 50 years “and
the scarcity rationale for government regula-
tion no longer applies.””*

The FCC has reached similar conclusions
over the years. In the mid-1980s, for example,
the commission “found that the ‘scarcity ratio-
nale,” which historically justified content regu-
lation of broadcasting . . . is no longer valid.””
More recently, in complying with the congres-
sional mandate to conduct a biennial review of
broadcast regulations, the FCC again found
that the media landscape has been trans-
formed.”* It concluded that “the modern
media marketplace is far different than just a
decade ago,” finding that traditional media
“have greatly evolved” and “new modes of
media have transformed the landscape, provid-
ing more choice, greater flexibility, and more
control than at any other time in history.””

In 2005, an unofficial FCC staff report,
which purports to take up where the 1987
Fairness Doctrine decision left off, concluded
that the spectrum scarcity rationale “no longer
serves as a valid justification for the govern-
ment’s intrusive regulation of traditional
broadcasting.””® It criticized the logic of the
scarcity rationale for content regulation and
added that “[p]erhaps most damaging to The
Scarcity Rationale is the recent accessibility of
all the content on the Internet, including eight
million blogs, via licensed spectrum and WiFi
and WiMax devices.” Content regulation
“based on the scarcity of channels has been
severely undermined by plentiful channels.””

Of course, if Congress or the FCC chose to
adopt new public-interest requirements, they
would be expected to adopt new legislative or
regulatory findings. But it would be difficult in
the current media marketplace to fashion cred-
ible findings that the broadcast medium oper-
ates in a condition of scarcity, or that the pub-
lic would be deprived of information absent
FCC programming mandates. Moreover, any
new rules regulating broadcast content would
necessarily implicate the First Amendment,
and reviewing courts would not be required to
defer to the policymakers’ findings.”
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new regulation of
broadcast
content.

In this context, it is not a foregone conclu-
sion that the Supreme Court (or, for that mat-
ter, other reviewing courts) would accept the
technological assumptions upon which Red
Lion is based. It has been a long time since the
Court has directly confronted the constitu-
tional status of broadcasting, and where the
issue has come up in dictum, its endorsement
of Red Lion has been lukewarm at best. In
Turner I, for example, the Court rejected the
government’s bid to extend the principles of
Red Lion to the regulation of cable television.
After noting the commission’s “minimal”
authority over broadcast content, the Court
pointed out that “the rationale for applying a
less-rigorous standard of First Amendment
scrutiny to broadcast regulation, whatever its
validity in the cases elaborating it, does not apply
in the context of cable television.””

Lower court decisions in this area have
reached mixed results. The case that provides
the strongest support for some type of
expanded public-interest requirement is
1996’s Time Warner Entertainment Co. v. FCC, in
which the D.C. Circuit used a straightforward
application of Red Lion to uphold a 1992 Cable
Act provision requiring Direct Broadcast
Satellite operators to set aside 4 to 7 percent of
their channel capacity for “noncommercial
programming of an educational or informa-
tional nature.”® The panel reasoned that the
provision “should be analyzed under the same
relaxed standard of scrutiny that the court has
applied to the traditional broadcast media.”®!

However, a deadlocked court of appeals
denied rehearing in that case, and five judges
endorsed a dissenting statement that casts a
shadow over the panel’s strong endorsement of
Red Lion.” The five dissenters pointed out that
“le]ven in its heartland application, Red Lion
has been the subject of intense criticism,” not-
ing that the assumptions underlying spectrum
scarcity are suspect in light of the scarce nature
of all economic goods.” Judge Stephen
Williams noted that the Red Lion Court sug-
gested that the reason for such relaxed treat-
ment would vanish along with the end of
scarcity, and pointed out that, even in its
nascent state, “[tlhe new DBS technology
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already offers more channel capacity than the
cable industry, and far more than traditional
broadcasting.”®* The dissent further reasoned
that the DBS set-aside requirement for “educa-
tional” or “informational” programming is
content-based, and that “as a simple govern-
ment regulation of content, the DBS require-
ment would have to fall.”® In light of the 5-5
deadlock among the D.C. Circuit judges at the
time, the Time Warner case represents more of a
hung jury than it does a constitutional man-
date for new content regulations.*

Other cases further suggest that reviewing
courts will closely scrutinize any new regula-
tion of broadcast content. In MPAA v. FCC
(2002), the D.C. Circuit Court vacated the
commission’s  video-description  rules.*’
Although the court analyzed only the ques-
tion of whether the FCC had been given statu-
tory authority to adopt the rules, it explained
that it interpreted the commission’s powers
narrowly because any regulation of program-
ming content “invariably raise[s] First
Amendment issues.”® It expressed no opinion
on the constitutional issues, but the thrust of
the holding was that the FCC’s general public-
interest authority over programming is far less
expansive than was previously assumed.

The same conclusion follows from the
D.C. Circuit’s decision in 2000 in RTNDA v.
FCC, where the court ordered the commis-
sion rules requiring an opportunity to
respond to a personal attack or political
endorsement from the media.*’ There, the
court held that the FCC had the burden to
justify rules that “interfere with editorial
judgment of professional journalists and
entangle the government in day-to-day oper-
ations of the media.”” Although the court
did not decide whether such rules are consti-
tutional or would serve the public interest, it
was unwilling to allow the FCC to continue
to enforce these rules, which already had
been subject to protracted review, while the
commission assessed their validity.

Other circuit-court opinions have raised
similar questions. In Lutheran Church-Missouri
Synod v. FCC, the D.C. Circuit invalidated FCC
equal-employment-opportunity rules that



were predicated on promoting diverse pro-
gramming.”' Although the court did not ana-
lyze program content regulation based on
spectrum scarcity, it noted the dilemma the
FCC faces if it is either too general or too spe-
cific when it attempts to regulate program-
ming. It observed that the notion of “diverse
programming” may be “too abstract to be
meaningful,” but that “[a]ny real content-
based definition of the term may well give rise
to enormous tensions with the First
Amendment.”” The D.C. Circuit reached a
similar conclusion in MD/DC/DE Broadcasters
Ass’n. v. FCC”® In short, the FCC still must
walk the First Amendment tightrope.

How Much Oversight is
Too Much?

Even assuming the continuing validity of
more rigorous content regulation for broad-
casting under Red Lion, the question neces-
sarily arises whether renewed and enhanced
oversight regarding licensees’ editorial choic-
es goes too far. The issue is even more press-
ing if the commission ultimately adopts new
substantive-programming mandates, as it
appears poised to do.”* But even without
such requirements, it would be necessary to
determine whether more active oversight
under the highly particularized enhanced
disclosure requirement threatens to disrupt
the delicate balance between public-interest
requirements and First Amendment limits.”

The commission itself appears to be of two
minds on how much oversight it is proposing.
On one hand, the FCC emphasized that
“le]ditorial control will remain in the hands of
the licensee” and that the standardized report-
ing requirements will not “create program
quotas.” On the other hand, it clearly seems
to be putting its thumb on the scale regarding
what types of programming will tip the pub-

lic-interest balance. It notes, for example:

The new form [355] requires each tele-
vision licensee to report on its efforts
to identify programming needs of vari-
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ous segments of their communities,
and to list their community-responsive
programming by category. Included in
these categories of programming is
local electoral affairs programming,
defined as candidate-centered dis-
course focusing on the local, state, and
United States Congressional races for
offices to be elected by a constituency
within the licensee’s broadcast area.
Such programming includes broad-
casts of candidate debates, interviews
or statements, as well as substantive
discussions of ballot measures that will
be up before the voters in a forthcom-
ing election. 7

In addition, licensees must report whether
the programming was produced locally.
Among other things, the FCC has concluded
that network television “often is not suffi-
ciently culturally diverse,” and it notes that
the new form “requires each licensee to
report on its efforts to identify the program-
ming needs of various segments of their com-
munities, and to provide detailed informa-
tion about its community-responsive
programming by category,” including pro-
gramming for “underserved communities.””®

Of course, gathering such detailed infor-
mation is not a neutral act, nor is it intended
to be. The commission has made quite clear
that the information it obtains will be fodder
for citizen complaints and petitions to deny,
and will be used to evaluate broadcasters’ per-
formance for purposes of license renewal. The
whole point of the exercise is to effect changes
in current editorial practices. The commission
may disavow any intention to create program-
ming quotas, but the practical effect of the
new form will be to do just that.

The D.C. Circuit has recognized the various
ways a regulatory agency can put pressure on a
regulated firm, “some more subtle than oth-
ers.” In particular, it has observed that the FCC
“has along history of employing . . . ‘a variety of
sub silentio pressures and “raised eyebrow” regu-
lation of program content. . . . The practice of
forwarding viewer or listener complaints to the
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broadcaster with a request for a formal
response to the FCC, the prominent speech or
statement by a commissioner or Executive offi-
cial, the issuance of notices of inquiry . . . serve
as means for communicating official pressures
to the licensee.”” In this regard, an investiga-
tion based on data submitted on a form “is a
powerful threat, almost guaranteed to induce
the desired conduct.”'® The court has noted
that “[a] station would be flatly imprudent to
ignore any one of the factors it knows may trig-
ger intense review.”'""

Such concerns are particularly acute where
the change in FCC procedures reinforces the
government’s ability to supervise content more
intensively. Thus, in Community-Service
Broadcasting of Mid-America, Inc. v. FCC (1978),
the D.C. Circuit struck down a statutory
requirement that noncommercial broadcasters
maintain an audio recording for 60 days of any
program in which an issue of public impor-
tance is discussed. The majority invalidated the
provision, finding that it “places substantial
burdens on noncommercial educational
broadcasters and presents the risk of direct
governmental interference with program con-
tent.”'”” As that case was being litigated, the
FCC rejected a similar proposal that would
have required commercial broadcasters to
retain tapes of their programs. The commis-
sion noted that “the concern that the proposed
rule might have a chilling effect on free speech
and press cannot be easily dismissed,” and
deferred judgment on the constitutional issue
because it was being considered by the court in
Community-Service Broadcasting.'”

Although the decision in Community-Service
Broadcasting turned on equal protection
grounds because of the special requirement for
noncommercial broadcasters, Judge Skelly
Wright also emphasized that the taping
requirement “in its purpose and operation
serves to burden and chill the exercise of First
Amendment rights by noncommercial broad-
casters.”'** He noted that “the operation of the
taping requirement serves to facilitate the exer-
cise of ‘raised eyebrow’ regulation” because “it
provides a mechanism, for those who would
wish to do so, to review systematically the con-
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tent of . . . programming” Based on such
review “they may make use of existing means
for communicating their displeasure.”'”

Judge Wright observed that the costs
involved in “responding to FCC inquiries or
partici+pating in license-renewal hearings, as
well as the uncertainties involved, independent-
ly exert a chilling effect on the licensee’s willing-
ness to court official displeasure.”'* A chilling
effect can exist even when a regulatory require-
ment “neither creates any new content restric-
tions. .. nor establishes any new mechanism for
enforcement of existing standards” to the
extent the measure was adopted for the pur-
pose of exerting greater control over content.
In analyzing such matters, the court’s “ultimate
concern is not so much what government offi-
cials will actually do, but with how reasonable
broadcasters will perceive regulation, and with
the likelihood they will censor themselves to
avoid official pressure and regulation.”'”*

Such a requirement will have a heightened
effect as the commission exerts closer ongoing
oversight of programming generally. Former
commissioner Glen O. Robinson has described
“regulation by the lifted eyebrow” as a “Sword
of Damocles” over the broadcaster’s head. “If
the sword does not often fall, neither is it ever
lifted and the in terrorem effect of the sword’s
presence enables the commission to exercise
far-reaching powers of control over the
licensee’s operations.”'” Judge Skelly Wright
had noted some time before: “If the
Government can require the most pervasive
and effective information medium in the his-
tory of this country to make tapes of its broad-
casting for possible government inspection, in
its own self-interest that medium will trim its
sails to abide the prevailing winds.”""® The
same reasoning applies to detailed program-
ming reporting forms.

If the commission takes the next step and
adopts quantitative processing guidelines, the
practical effect would be virtually indistin-
guishable from a programming quota. Indeed,
in the context of the FCC’s equal-employment-
opportunity rules, the D.C. Circuit rejected the
commission’s argument that quantitative
guidelines did not have such an impact on



licensees. “It cannot be seriously argued,” the
court reasoned, “that this screening device does
not create a strong incentive to meet the
numerical goals. No rational firm—particular-
ly one holding a government-issued license—
welcomes a government audit.”'"!

To the extent that licensees adhere to the
FCC’s favored list of programming types and
subject matter, it is also uncertain that review-
ing courts would necessarily agree that the pub-
lic-interest mandate of the Communications
Act requires each broadcaster to fall in line. As
the D.C. Circuit explained in dictum in Lutheran
Church-Missouri Synod, the FCC’s “purported
goal of making a single station all things to all
people makes no sense.” Such a requirement
“clashes with the reality of the radio market,
where each station targets a particular segment:
one pop, one country, one news radio, and so
on.”""? If the FCC adopts heightened public-
interest requirements that fail to take into
account the current marketplace for video pro-
gramming, reviewing courts may conclude that
the commission has gone too far.

The Once and Future
(and Universal)
Public-Interest Standard?

If new public-interest requirements are
adopted, it seems unlikely that the govern-
ment will attempt to defend their constitu-
tionality solely based on traditional justifica-
tions, such as reliance of the spectrum scarcity
theory of Red Lion. In a world in which the gov-
ernment is struggling to develop policies that
seek to cope with the increasing abundance of
media platforms and consumer choices, it
seems a bit embarrassing to rely on a constitu-
tional doctrine predicated on “scarcity.” For
that reason, the agency will most likely explore
new rationales that would enable it to expand
existing broadcast-content regulations, and to
apply them to other media as well.

Acting Chairman Copps foreshadowed
this development in a speech last May:

[Al]s broadcast and other content migrate
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online, how do we promote the goals
that we, as a society, really care about?
How do we nourish a dynamic civic dia-
logue? How do we get information
about real issues of public concern? How
do we educate and protect our kids?
Historically, government regulation has
been based on some sort of licensing
relationship or statutory directive. But
how does that apply to the online world,
where websites not only are not licensed,
but they may not even be in the United
States?' "’

According to media reports, Copps also initi-
ated a yet-to-be-released FCC inquiry on “the
state of media journalism” in one of his final
acts as acting chairman of the agency.'"*
Likewise, President Obama’s new FCC chait-
man, Julius Genachowski, is advocating
updating the requirements of the Children’s
Television Act, with modifications to corre-
spond to the existence of other digital
media.'"® For some, this means not only
expanding the Act’s requirements with respect
to broadcasters, but extending regulations to
other new media as well.'"°

To a certain extent, this broader regulatory
focus can be seen in an FCC study conducted
pursuant to the Child Safe Viewing Act.'”” The
purpose of the study is to examine ways to
develop and implement effective technologies
to filter or block “indecent” or “objectionable”
programming. Based on the statutory man-
date, the commission is investigating the exis-
tence and effectiveness of “advanced blocking
technologies that may be appropriate across
various distribution platforms, including
wired, wireless, and Internet platforms.”118
Depending on the commission’s findings,
Congress may then fashion legislation, the
scope of which would not likely be limited to
the broadcast medium.

Simply put, policymakers are contemplat-
ing media regulations that extend far beyond
the more limited broadcast regulations con-
templated under current judicial doctrines
set forth in cases like Red Lion Broadcasting
Company or Pacifica. They are considering reg-
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ulations that would govern various types of
content that have not previously been subject
to restrictions, and for those areas that have
been regulated in the past, they are proposing
more vigorous government oversight than
ever before. In the face of such developments,
assurances that “no one wants to bring back
the Fairness Doctrine” ring quite hollow.

In preparation for new forms of regulation,
and for the likely constitutional confrontation
that would follow, regulatory advocates are
trying out new theories to replace the thread-
bare doctrines on which broadcast regulation
traditionally has been based. Declaring that
“[c]urrent free-speech doctrine appears to rest
on a mistake,” the general counsel of Free
Press (a group advocating stricter regulation
of media) is proposing a theory of First-
Amendment analysis to mandate what he
describes as “democratic content” on any
medium of communication so long as the
requirement is “viewpoint neutral”"" This
sweeping new theory is based on the not-very-
modest premise that “[t|he widely shared and
deeply held assumptions about content analy-
sis” underlying virtually all First Amendment
jurisprudence “are wrong.”'** And it would
permit regulators to impose a myriad of new
content controls on all media, including print
and the Internet. Another writer has proposed
a “broadband public-interest standard” on the
assumption that “the current state of the
Internet as a platform for expression and
democratic engagement calls for significantly
more, and not less, proactive government
intervention.”'”!

Conclusion

Debates over the Fairness Doctrine and
justifications for broadcast regulation based
on spectrum scarcity are figments of the past.
Proposals for new media regulations have
moved on, even though the courts never
finally addressed the validity of these older
theories of regulation. Just as we have entered
a new age of media abundance, proponents
of government regulation are now pushing
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new theories based on the paradoxical notion
that the promise of the First Amendment—
that “Congress shall make no law . . . abridg-
ing the freedom of speech, or of the press”—
cannot be realized without affirmative
government oversight for all media. The
debate about the future of media regulation
will not be about the Fairness Doctrine or
other traditional broadcast content controls.
It will instead raise the question of whether
any medium will continue to be free.
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