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Executive Summary
Rates of unionization in the United States
today are at historic lows and are unlikely to rebound. However, there is one sector in which organized labor is growing in strength: government.
This has severe implications for the future of public finances for state and local governments across
the nation, and for the nature of organized labor
itself.
High rates of unionization in the public sector have led to very high labor costs in the form
of generous collective bargaining contracts. Now
state and local governments are under increasing
financial pressure, as a worsening national economy has led to decreased revenues for states and
municipalities—many of which remain locked
into the generous contracts negotiated in more
flush times. Thus, as businesses retrench, governments find themselves in a financial straitjacket. In addition, as government unions grow
stronger relative to private-sector unions, their
prevalence erodes the moderating influence of
the market on the demands that unions make of
employers.
Now, as an economic downturn threatens state
and local government revenues, officials who

want to keep their fiscal situations under control
would do well to look skeptically at public-sector
bargaining—especially since the existing political
checks on it have proven ineffective. Public officials should eschew public-sector bargaining
when possible, or at the very least, seek to limit its
scope.
As keepers of the public purse, legislators and
local council members have an obligation to protect taxpayers’ interests. By granting monopoly
power to labor unions over the supply of government labor, elected officials undermine their
duty to taxpayers, because this puts unions in a
privileged position to extract political goods in
the form of high pay and benefits that are much
higher than anything comparable in the private
sector.
This paper shows how the unionization of
government employees creates a powerful, permanent constituency for bigger government—
one that is motivated, well-funded, and organized. It also makes some recommendations as
to how to check this constituency’s growing
power—an effort that promises to be an uphill
struggle.
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while taxpayers foot the bill. In time, of course,
such profligacy catches up to local governments—but by the time they seek to curb costs
it is often too late to avert financial disaster.
Financial disaster visited the city of Vallejo,
California, last year. Vallejo, about 30 miles
northeast of San Francisco, declared bankruptcy in May 2008. The city government
could not pay the lavish salary commitments
it had made to public safety workers under
some extremely generous union contracts.
Vallejo is an egregious case, but the trends that
brought it to financial ruin are present in public sector union negotiations and contracts
everywhere. Some states and municipalities
are especially squeezed by the fact that, during
the 1990s boom years, they had even less
incentive than usual to control their own labor
costs because they collected increased tax revenues. Now that those boom times have come
to an end, those years of profligacy threaten to
create severe problems for state and local government finances—and for the taxpayers who
foot the bill.
This paper shows how the unionization of
government employees creates a powerful,
permanent constituency for bigger government—one that is motivated, well funded,
and organized. Now, as an economic downturn threatens state and local government
revenues, officials who want to keep their fiscal situations under control would do well to
look skeptically at public-sector bargaining.
They should eschew public-sector bargaining
when possible, or at the very least, seek to
limit its scope.

Introduction
Rates of unionization in the United States
today are at historic lows, and unlikely to
rebound. According to the federal Bureau of
Labor Statistics, union membership stood at
12.4 percent of the nation’s workforce as of the
end of 2008.1 However, there is one sector in
which organized labor is growing in strength:
government. This has severe implications for
the future of public finances for state and local
governments across the nation, and for the
nature of organized labor itself.
High rates of unionization in the public
sector have led to very high labor costs in the
form of generous collective bargaining contracts. Now state and local governments are
under increasing financial pressure, as a worsening national economy has led to decreased
revenues for states and municipalities—many
of which remain locked into the generous contracts negotiated in more flush times. Thus, as
businesses retrench, governments find themselves in a financial straitjacket. In addition, as
government unions grow stronger relative to
private-sector unions, their prevalence erodes
the moderating influence of the market on the
demands that unions make of employers—
throughout all of organized labor.
Unlike businesses, governments face little
incentive to hold down labor costs. Politicians
and bureaucrats, however, do have an incentive to gain public approval in order to secure
their positions. Many public-sector employees
are employed as police, firefighters, and paramedics—public services that people genuinely
want and need, while many others are administrative bureaucrats whose work is not as visible to the public. Thus, when the workers who
provide those services are unionized, government officials have a strong incentive to give
unions what they want, rather than risk incurring the public’s wrath through the disruption
of those services because of strikes. As long as
public services continue to function, the public has little incentive to pay attention to the
cost. This means that public-sector unions
end up getting most of what they ask for,

Shift from Private to Public
Unionism grew in the private sector as a
result of government support through the passage of laws and the establishment of regulatory bodies intended to encourage the expansion
of unionism and collective bargaining throughout the workforce. America’s first national
labor law was the Railway Labor Act of 1926,
which was limited to a single industry.2 The
National Labor Relations Act, also known as
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unions may still require individual workers
to pay “agency fees” allegedly to avoid “free
riders”—that is, to cover the costs of representation, which the unions argue benefits
both union and nonunion workers at a given
workplace.
In the late 1950s, union membership as a
percentage of the private-sector workforce
began to decline; the shift from private- to
public-sector unionism had begun. In 1959,
Wisconsin became the first state to enact compulsory public-sector bargaining legislation.
Since then, the federal government and most
states have instituted compulsory public-sector bargaining schemes. In 1958, when the
Bureau of Labor Statistics first began keeping
track of public sector union membership as a
distinct category, there were only 1,035,000
government-employee union members, or 12
percent of a workforce of about 8.5 million.4
Between 1958 and 2008, public employment
grew by almost 250 percent and governmentemployee union membership increased by
more than 750 percent to 7.8 million. In 2008,
36.8 percent of the government workforce was

the Wagner Act, enacted in 1935, extended government support of unionism and collective
bargaining to private employers. And then
came war. During World War II and the Korean
War, war labor boards imposed union relationships, including union shops, on many employers in order to ensure continued productivity.
The years following World War II were the
golden era of American organized labor. With
Europe and Japan devastated, American manufacturers faced little foreign competition.
That enabled large industrial firms to provide
generous contracts to their unionized employees while passing the costs of those contracts
on to consumers with little difficulty. Yet, like
the economic prostration of Europe and
Japan, this would not last.
The 1948 Taft-Hartley Act, passed in the
wake of a public backlash against aggressive
union strikes, repealed the Wagner Act’s
“closed shop” provision. Taft-Hartley gave
states the option of enacting right-to-work
laws, which bar union membership from
being a precondition for employment.3 In the
28 states that do not have right-to-work laws,
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unionized.5 That is nearly five times the rate of
union membership in the private sector—7.6
percent—down from a high of almost 36 percent in 1954.6
Public-sector unionization is greatest at the
local level, where the unionization rate was 42.2
percent in 2008. “This group,” notes the BLS,
“includes many workers in several heavily
unionized occupations, such as teachers, police
officers, and firefighters.” Of course, while these
“heroic” public servants are the ones who are
most visible in public disputes over collective
bargaining, a large number of unionized state
and local employees fall into more mundane
categories such as secretaries, middle managers,
engineers, administrative law judges, school
custodians, and cafeteria workers. According to
BLS data, there were 17.8 million state and local
government employees, both full-time and
part-time, in the United States in 2008 (6.2 million state and 11.6 million local employees).7
Federal nonpostal employees can unionize
under the supervision of the Federal Labor
Relations Authority, set up under Title VII of
the Civil Service Reform Act of 1978.8
As Figure 1 shows, union density in the
public sector has been fairly constant since
1983, even as private sector union membership has continued to decline steeply. This
lowers the total union density despite the high
membership numbers in government employment. This transformation is impacting the
internal structure of organized labor in
America. Despite the fact that only one in six
jobs is in government, more than 48 percent of
all union members are government employees. In fact, in many states the majority of all
union members are public employees. And
now, even some unions that have traditionally
focused on organizing private-sector workers
are turning their attention to public employees—the Teamsters union, for example, has
sought to organize police officers.9
These changes have stoked organized
labor’s already great interest in political
activism—and public-sector unions are especially motivated. They are, after all, helping to
elect their bosses. In addition to organizing
existing jobs in the public sector, these unions

are dedicated to increasing the number of jobs
in government. That means that they lobby
for more government programs and work to
elect candidates who will vote for higher taxes
to pay for them. Therefore, politically, publicsector unions constitute a permanent activist
constituency that works to expand the size
and scope of government. And bosses beholden to their employees are not likely to be
accountable to the taxpayers, for reasons discussed in later sections.

Agency Theory and
Unions in the Public and
Private Sectors—
Why the Difference?
There is an institutional dysfunction that
makes public-sector unionism very costly,
beyond the costs that unionization imposes
in the private sector. This is due to the economic phenomena explained below.10
Both large-scale corporations and government agencies are controlled by managers
rather than directly by their respective owners—stockholders in the case of corporations
and citizens/voters in the case of government
agencies. Many decades ago, the view of some
economists was that this separation of ownership and control in private corporations
would work to the significant detriment of
not only stockholders, but of all of society.
This is known as the principal-agency problem. Massive economic inefficiencies would
result from a misalignment of managers’ and
owners’ objectives, combined with and exacerbated by the bureaucratization of the corporation.11 In short, the firm would not be able to
sustain the level of innovation and entrepreneurship that characterized the more typical
owner-managed firms of an earlier era.12
However, these theories have exhibited very
little predictive power in the corporate world.
What organization theorists refer to as the control problem has been mitigated by instituting
practices that limit the extent of agency-related
shirking. These practices include the transfer-
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ability of ownership through the stock market;
boards of directors with outside members with
concentrated stock ownership; proxy battles;
hostile mergers; and other well-established
business practices.13 In regard to labor negotiations between the union and management,
mitigation of the control problem results in a
lessening of what might otherwise be a tendency toward managerial shirking in collective bargaining. In short, while a union as the bargaining agent for a given number of employees
seeks the best terms for them, the firm’s management seeks the terms most profitable to
stockholders.
By contrast, citizen control through elected officials of the bureaucrats who hire and
manage employees, and who negotiate with
union officials, is made difficult by the
absence of control mechanisms that are characteristic of the private sector. Among these,
the transferability of stock provides a mechanism for shifting control away from managers who are ineffective in representing
stockholders, including in the area of labor
relations. Further, the concentration of ownership that is characteristic of most publicly
traded corporations gives at least some stockholders sufficient incentive to monitor the
behavior of management, and thus provide
substance to the notion that the transferability of ownership gives managers an incentive
to act on behalf of stockholders.
The absence of similar controls in the
public sector is aggravated by the fact that
citizens lack a high degree of control over
elected officials, who, in turn, lack a high
degree of control over bureaucrats. This does
not by itself suggest that public-sector managers will be considerably less resistant to
union pressures than their private-sector
counterparts. The reasons for less resistance
stem additionally from the so-called rational
ignorance of voters (and to some degree from
voter apathy for any other reason), which
gives disproportionate political power and
influence to groups that are organized and
politically active. One of those groups will be
public employees, particularly if they are
unionized.

The Weak Checks on Public
Employee Unions’ Influence
The powers of public sector unions are not
unlimited, of course. Two limiting forces that
often are discussed in public policy analysis
are the “median-voter effect” and the “Tiebout
effect.”14 However, they have proven insufficient to check the unions’ influence.
The median-voter model posits that elected officials interested in reelection will tend to
vote on specific issues in the way that would be
preferred by the median voter in each of their
constituencies. The Tiebout effect posits that
citizens can exercise control over public-sector
actions by choosing to reside in the jurisdiction that comes closest to their preferred combination of services and taxes. Citizens can, in
effect, “vote with their feet.” However, as disciplining devices in collective bargaining, both
are of extremely limited effectiveness and
arguably irrelevant.
The Median-Voter Model
The hypothetical median voter is the voter whose position on a particular issue places
him “in the middle” of a spectrum of voter
preferences. For example, if all voters were
placed on a spectrum indicating the amount
they would wish to spend for public safety,
the median voter would be the one whose
preference is such that half of the voters prefer less spending, and half prefer more, than
he does. The median-voter hypothesis predicts that the political process would tend to
produce the amount of spending preferred
by the median voter. The median-voter model, although not directly provable, is at least
consistent with some outcomes on highly
visible single issues—for example, congressional votes on such issues seem to be predictable on the basis of the predominant economic interests of the constituency of a
particular member of Congress.
However, the conditions under which the
median voter serves as a strong check on matters such as excessive pay are not likely to be
met. The effect at its strongest would require
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especially in the presence of relatively impotent
median-voter and Tiebout effects—is illustrated in the public choice approach to public sector behavior. Voters are said to be rationally
ignorant in the sense that the time and money
costs of being fully informed of proposed legislative and bureau actions are prohibitive. For
example, it is not unusual for the number of
bills proposed in a year before a state legislature
to number in the thousands. That would make
it impossible for a voter to be fully informed,
since being informed about even a small fraction of such matters would require the voter to
spend most of his or her waking hours acquiring information. Indeed, one cannot reasonably expect legislators themselves to be fully
informed of all bills proposed by their colleagues.

symmetric—as between voters and officials—
and perfect information. In the real world, the
presence of imperfect, asymmetric information
dramatically reduces the effectiveness of any
such effect and leaves no reason to believe that
the median voter will be strongly influenced by
the presence of any rents received by public
employees.15 The term “rents” as applied to
labor markets includes any excessive pay or
fringe benefits beyond what is competitively
necessary to obtain the desired quantity and
quality of labor.

It is in the interest
of a politician to
offer a program
whose benefits
are highly
concentrated
and visible to its
beneficiaries
while making
the costs vague
and widely
dispersed—and
thus, veiled from
the taxpayers.

The Tiebout Effect
The Tiebout effect is of less consequence
than the median-voter model because its
assumptions are more restrictive, and thus
more at variance, than real-world conditions.
The Tiebout effect hypothesizes that the ability of citizens to leave serves as a disciplining
device on public officials. The contention of
citizens voting with their feet, and an associated disciplining effect, are likely to be
strongest under conditions of perfect information and of perfect and costless mobility.
Even if information were perfect, the simple
real-estate transaction costs of selling one
home and buying another provides plenty of
room for successful rent-seeking by public
sector union members—in the form of overpayments benefiting them.
In some instances, these may not be the
most significant mobility costs. Variation in
local fiscal conditions would have to be quite
considerable to overwhelm not only transaction costs, but all other factors that affect an
individual’s choice of residential location.
University of Texas at Dallas economist Gerald
Scully has demonstrated—both theoretically
and empirically—the practical irrelevance (or at
least severe limitation) of the Tiebout effect in
the presence of the degrees of spatial convergence of average incomes and income distributions that have occurred across the United
States. Further, he also demonstrates that such
convergence does not limit the excessive
growth of government budgets.16
The importance of “rational ignorance” in
permitting overpayment of public employees—

Visible Benefits, Dispersed Costs
The public choice literature contains
many arguments to the effect that a politician’s chances of reelection are enhanced by
the provision of “political goods.” The recipients of the political goods will be inclined to
reward the politician providing those goods
with their votes, while the bearers of the corresponding tax burden—unless they are also
beneficiaries—will be more inclined to reward
his opponent. Thus, it is in the interest of a
politician seeking office or reelection to offer
a package of programs or policies that is sufficient to build a majority coalition—by making the benefits highly concentrated and visible to its beneficiaries while making the
costs vague and widely dispersed—and thus,
veiled from the taxpayers. To the extent that
the median-voter effect operates to any
extent, both political opponents will tend
toward the same strategy.
One likely and persistent element in the
package will be higher-than-necessary wages to
public employees.17 These rents will be clearly
understood by the recipients, and as long as
the costs are borne out of general revenues,
they will be largely unknown to the rationally
ignorant public despite the best efforts of journalists, public policy think tanks, and other
propagators of information. Even if public-sec-
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they otherwise would be through collective
negotiations, such negotiations in the public
sector proceed in a different environment
from those in the private sector. Bureaucrats
tend to know more about the demands of
elected officials for the output of a government agency than the legislators know about
that same agency’s cost structure. This informational asymmetry weakens elected officials’
control of the agency, and again, citizen control of elected officials is in turn weakened by
the same asymmetry of information.
The underlying incentive of the bureaucrat is normally the growth of wages and
employment.20 With public employees constituting a significant interest group in any
community, there tends to develop a symbiotic relationship among elected officials,
bureaucrats, and public employees. Public
employees have been found in a number of
studies to be upward of 40 percent more likely to vote than private-sector employees.21
Public employees do not have to be unionized
in order to influence elected officials.
However, if they are unionized, it will be easier for bureaucrats and elected officials to
communicate with them, and as a group they
will have significantly greater political clout.
Thus, public employers should not be expected to be as antagonistic toward the formation
of unions as their private-sector counterparts.
In the public sector, government managers
and union negotiators are in effect double
agents of government bureaus and of their
unionized employees.22 Government employees are likely to be interested in the growth of
public-sector employment because such
growth enhances their political clout.23
There is abundant evidence of a tendency
in a unionized setting for growth in employment to compound the tendency to create
rents in negotiated pay levels.24 Existing
research also indicates that there is a tendency
for state and local employment to ratchet
upward with each business cycle. Interestingly,
the ratio of state and local employment to private-sector employment tends to change little
outside of a recession. While cuts in state and
local government employment are highly pub-

tor wages and salaries were known, the rent
component would not be evident; and even if
that component were well known, its impact
on any one taxpayer might seem sufficiently
small so as to not be a deciding factor in determining voter choice, and even less so in fostering a Tiebout-type reaction.
Politicians can further shield themselves
from public scrutiny by back-loading the rents
paid to their union supporters, so that they
come due at a later time, when they will be somebody else’s problem. One common way of doing
this is through highly generous pension packages. University of Chicago law professor
Richard Epstein describes public sector collective bargaining negotiations as “an unfair
match” between taxpayers on one side and public officials and unions on the other. “The state,
county, and local government officials don’t
face the certain wrath of shareholders,” says
Epstein. “Rather, they operate in uncertain political waters that allow them to escape voter wrath
by granting public employees highly favorable,
but less visible, pension packages that become
payable only down the road.”18 The consequences of this can be dire. Epstein goes on:
So what happens in bad times? First,
no public employee loses either a job or
a dollar in pension benefits. Ordinary
citizens lose two ways: jobs are cut—
unemployment in California just hit
10%—and taxes are raised. What makes
this pill all the more bitter is that
unions happily wave the libertarian
banner of freedom of contract to lock
in the status quo. Public unions point
to court cases that require the state to
honor its employment contracts just
like other agreements. Translation: the
downturn is everyone else’s problem.19

Public Sector Unions’
Ratchet Effect on
Labor Costs
While it is true that in both the private and
public sectors unions raise wages above what
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of unemployment spells on expected annual
earnings raised the rent element in local government pay levels to over 10 percent.
This adjustment for unemployment probability did not take into account the fact that
individuals tend to be risk-averse, in the sense
that even at the same expected wage—that is,
the wage discounted by the probability of
becoming unemployed—they would put a
monetary value on the lower probability of
becoming unemployed. Such risk-averse individuals are thus receiving a nonmonetary
form of compensation that nonetheless has a
monetary equivalent (a so-called equalizing
difference) in addition to actual earnings. In
the private sector, employees in industries and
occupations that have lower unemployment
incidence receive lower wages, all other things
being equal. On average, an increase of 5 percent in the probability of becoming unemployed is associated with a wage increase of 1
percent.29 If the commonly held perception
that public employees are far less likely than
private sector workers to become involuntarily
unemployed is correct, then their wages would
be lower if they were actually determined by
market forces so as to reflect this value.
Instead, there is considerable evidence of persistent excess supply to the public sector.30
There is also some evidence that more riskaverse individuals disproportionately tend to
seek out and obtain public-sector employment.31 This study did not attempt to take
into account the additional equalizing difference associated with what have been found to
be generally more favorable working conditions in the public sector.32 While this study
did not distinguish between union and
nonunion employees, many other studies have
demonstrated that the rent element is larger
for unionized than for nonunion public-sector employees, including at the local level.33 In
short, job security has market value.
More recent studies of public-private wage
differentials use more sophisticated econometric techniques than earlier studies, such as
correction for selection bias. One such study,
unlike some earlier ones, provides evidence of
a significant wage premium for public-sector

licized during an economic downturn, the fact
is that they are small relative to cuts in the private sector. But once recovery is underway,
employment growth in state and local governments is just about the same as in the private
sector.25 This evidence is consistent with the
double-agent relationship as suggested above.

Public Sector Rents

Virtually all of
the studies that
examine wages
conclude that
public-sector
employees obtain
higher wages
than their
private-sector
counterparts.

Empirical studies on differences in public
and private wages are numerous, beginning
with economist Sharon Smith.26 However,
few of these have distinguished between state
and local levels of government; separately
examined union and nonunion members; or
taken into account fringe benefits differences
and the financial value of sectoral differences
in job security. Apparently, none have done
all three.27 Virtually all of the studies that
examine wages conclude that public-sector
employees obtain higher wages than their
private-sector counterparts, with the degree
of rent-containing wages generally being
highest at the federal level and lowest at the
local level. “Counterparts” means workers
with comparable levels of education, experience, and other characteristics commonly
examined in human capital studies. Studies
that do not control for human capital and
other productivity-related characteristics are
potentially misleading and thus, inappropriate in public-private comparisons.
Of those that do control for them, one of
the earliest studies (using 1975 data) to take
fringe benefits and the incidence of unemployment into account is by Don Bellante and
James Long, although their study does not distinguish between union and nonunion employees.28 The study found that on the basis of
hourly pay alone, there was not a significant
difference between local-government employees and comparable workers in the private sector. However, adding in the significantly higher value of fringe benefits received at that time
by local-government workers gave a slight
advantage to local public employees. Further,
adding in the effect of differential probability

8

State and local government workers get
paid an average of $25.30 an hour, which
is 33% higher than the private sector’s
$19, according to Bureau of Labor Statistics data. Throw in pensions and other
benefits and the gap widens to 42%.
For New York City’s 281,000 employees, average compensation has risen 63%
since 2000 to $107,000 a year. New Jersey
teaching veterans receive $80,000 to
$100,000 for ten months’ work. In
California prison guards can sock away
$300,000 a year with overtime pay.38

employees at all levels, including at the local
level.34 At the local level, the differential in pay
alone is estimated in a number of model specifications with results ranging from 2 percent
to 18 percent. As with most other such studies,
no attempt was made to include the value of
fringe-benefit differentials, although there is
ample evidence that these are far more available at the local government level than in the
private sector. These include defined benefit
pensions, employer-provided health and other
insurance, paid leave, and other benefits.
For example, one study finds that, in general, local government employees, compared to
private sector workers, enjoy greater fringe benefits—more paid vacation days, holidays, personal days, and sick time off; shorter work
weeks; and earlier retirement.35 The percentage
of workers in local government receiving retirement benefits exceeds that of private sector
workers by 27 percentage points—88 percent vs.
61 percent.36 Most of the data available on
fringe-benefit costs do not separate state from
local government employees. With that in
mind, it is worth noting that in 2008 the cost of
fringe benefits to state and local government
employers was $5.48 more per hour than for
private sector employers—$13.41 per hour
worked vs. $7.93. That difference amounts to an
additional fringe benefit cost of approximately
$11,000 per year that is borne by taxpayers.37
The observation that much of the local
government rent or overpayment is in the
form of fringe benefits is not surprising in
light of the “double agent” explanation discussed above. Such rents are less likely to be
observable to the taxpayers. In the absence of
any check on this double-agent relationship, a
bloated public sector is the possible, even likely, outcome, in terms of both total compensation and employment levels. Today, it is actually observable. As Forbes reporter Stephane
Fitch noted recently:

Even in states that prohibit compulsory
unionism through right-to-work laws, compulsory bargaining for public employers
gives public-sector unions disproportionate
influence on public policy.
Now some unions are trying to expand the
definition of “public” by trying to organize government contractors. Washington state provides a good example of this. There, the trend
began in 2001, when voters approved a ballot
measure, Initiative 775, to allow independent
long-term health care providers to unionize and
bargain collectively over hours, compensation,
and working conditions.39 Then in 2007, Washington state authorized collective bargaining for
adult-home-care providers who receive Medicaid and other state aid.40 Stretching the definition of “public employee” to any home-care
provider who may contract with the state can
give a public employee union a foothold in the
private sector. Further, under such an arrangement, union fees can be deducted from state
compensation checks before the recipients ever
see them, so the care providers never miss money they never see.
Even worse, pro-union members of Congress are seeking to get in on unionizing state
and local government employees. In the current
Congress, the Public Safety Employer-Employee Cooperation Act,41 sponsored by Rep. Dale
Kildee (D-MI), seeks to mandate unionism and
collective bargaining in state and local public
safety departments—that is, police, fire, and rescue personnel. Specifically, the bill instructs the
Federal Labor Relations Authority, which over-

In public-sector America things just get
better and better. The common presumption is that public servants forgo
high wages in exchange for safe jobs and
benefits. The reality is they get all three.
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ability to act without regard to individual members’ interests is held in check by members’ ability to leave any one group. By contrast, individual workers—with the exception of privatesector workers in right-to-work states—face an
enormous, and usually unaffordable, cost for
exiting the union: loss of a job. According to the
Center for Responsive Politics, the American
Federation of State, County and Municipal
Employees has been the nation’s biggest campaign donor from 1989 until the present, giving
nearly $40 million during that period, with 98
percent of that going to Democratic candidates.
The National Education Association is in seventh place, at $28.4 million, with 93 percent
going to Democrats, and the American Federation of Teachers comes in 14th, at nearly $25
million, with 98 percent going to Democrats.42
A prospect for reform in this area is the application of the U.S. Supreme Court’s decisions in
a series of cases beginning with Abood (1976)
and culminating in Lehnert (1991). These decisions provide that a public employee can only be
required to pay a union representative for the
actual cost of representation and also give
employees due process rights in the determination of the size of the fee the union can charge.
After the Abood decision, which provided
that nonmembers—agency-fee payers—could
not be charged for nonrepresentation costs,
the unions were left in control of the determination of the amount that goes toward
“representation.” Generally, they said that 5
percent of dues were spent for nonrepresentation purposes.43 For most employees who
were not union sympathizers, 5 percent was
not sufficient incentive to invite the wrath of
union officials by switching from membership to a fee-payer status.44
The 1986 Hudson decision gave nonmembers due process rights in the determination
of the amount of the fee. Due process includes notice of the amount to be charged
with sufficient information on the determination, an independently audited statement
of the union’s finances, and the right to resolution of challenges to the size of the fee by a
neutral party. Teacher union dues are quite
high by most standards.

sees collective bargaining among nonpostal
federal employees, to promulgate regulations
for unionism and collective bargaining in state
and local police and fire departments in states
that have not enacted laws giving unions those
powers and privileges. For union-friendly federal politicians, this is a sweet deal—they score
points with their union backers while other
government entities pick up the tab. Considering that federal legislation that forces state and
local governments to unionize their workforces
would significantly increase those governments’ labor costs, such legislation would
amount to unfunded mandates upon states,
counties, and cities.

Employee Rights vs.
Union Privileges
While public-sector unions seek to benefit
their members at the expense of the public, the
agency problem between union leadership
and rank-and-file members described above
can manifest itself most starkly in the area of
political activity. Almost without exception,
such laws require that the union be the sole or
exclusive representative of all the employees in
a unit. This denies employees the right to
negotiate individually with employers or to be
represented by another organization of their
own choosing. Unions commonly exploit
their monopoly bargaining power by insisting
that because they are “forced” to represent all
employees, that all employees, having lost the
right of representation to the union, should be
forced to join or support the union as a condition of employment. This violates individual
employees’ right to freedom of association.
Unions are major contributors to political
candidates, yet union political contributions are
determined by the preferences of union leaders,
not the rank-and-file members whose dues
finance these contributions. Union members,
like all large groups, may be a diverse lot, but
union political contributions flow almost uniformly to one narrow band of the political spectrum. That may also be true of other large,
diverse groups, but in other cases group leaders’
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not seek demands so onerous that they
would put their employers out of business,
which would result in the loss of a union’s
members at a given company. Governmentemployee unions face no such deterrent.
Public-sector unions are also different in
that their employer—government—enjoys a
monopoly on the use of force within a certain
jurisdiction. Because of this, it can bestow
considerable power, on any scale, to any special-interest group it favors. By enjoining governments to negotiate with unions, compulsory public-sector bargaining laws empower
unions to participate in public-policy decisions to an extent greater than that of other
citizen interest groups. This point was
emphasized in a U.S. District Court opinion
that upheld the constitutionality of a North
Carolina law that declared public-sector
union contracts to be void. The court said:

Public employers are liable for damages
under Hudson for agreeing to a fee that does
not comply with its standards. Often union
contracts provide that the public employer
will be indemnified by the union for any damages arising from the implementation of an
agency-shop clause in a contract. These contract provisions may give employers a false
sense of security. Several recent court decisions
have held that a union may not indemnify an
employer for a violation of the due process
rights of an employee.45
In 1991, in Lehnert v. Ferris Faculty Association,
the U.S. Supreme Court established a threepart standard for determining whether a union
can charge non-members for an expense without impinging upon the nonmembers’ First
Amendment rights:
Abood and other of the Court’s decisions
in this area set forth guidelines for determining which activities a union constitutionally may charge to dissenting employees. Specifically, chargeable activities
must (1) be “germane” to collective bargaining activity; (2) be justified by the government’s vital policy interest in labor
peace and avoiding “free riders” [500 U.S.
507, 508] who benefit from union efforts
without paying for union services; and (3)
not significantly add to the burdening of
free speech that is inherent in the
allowance of an agency or union shop.46

[T]o the extent that public employees
gain power through recognition and collective bargaining, other interest groups
with a right to a voice in the running of
the government may be left out of vital
political decisions. Thus, the granting of
collective bargaining rights to public
employees involves important matters
fundamental to our democratic form of
government. The setting of goals and
making policy decisions are rights inuring to each citizen. All citizens have the
right to associate in groups to advocate
their special interests to the government.
It is something entirely different to grant
any one interest group special status and
access to the decision-making process.47

As significant as these Court decisions are
in relieving public employees of the obligation
to support union spending not related to representation, they fall short of achieving full
freedom of association. They do not protect
the public from the consequences of granting
public-sector unions monopoly bargaining
privileges.

For these reasons, public-sector unions
have an incentive to be more radical in their
demands and tactics.
Consider strikes. In the private sector the
strike is an economic weapon. The employer
faces economic losses through loss of business, and the employee faces economic losses
through loss of wages. If there is a strike at one
provider of a good or service, consumers—the
public—can shift to another provider, or not

Government Unions’
Privileged Tactics
Private-sector unions have to reckon with
the discipline of the market in that they can-
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lic will tend to demand restoration of that service. In most instances, the only way to restore
the service is to give in to union demands.
Thus the union, by using a strike or the threat
of a strike, can dominate the political process
and push for increasing the size, cost, and
scope of government—to its own benefit.48
A study of Bureau of Labor Statistics data,
which covers all strikes against governments
from 1958 to 1980, shows that in most states
that had adopted compulsory public-sector
bargaining laws, there was a tremendous
increase in the number of strikes—legal or
illegal. In 1958, before the passage of the first
public-sector collective bargaining law, there
were 15 strikes against government. By 1980,
after 37 states had enacted compulsory public-sector bargaining legislation that covered
one or more groups of public employees,
there were 536 strikes (see Figure 2).
In some states, public-sector unions enjoy
another privilege in the form of compulsory

purchase at all. In the public sector the strike is
a political weapon. The employer—government—does not suffer an economic loss, since
it cannot lose “customers”—it keeps collecting
taxes no matter what it does. And, as noted,
the Tiebout effect and median-voter model are
of little use in moderating this. In many cases,
the employees do not lose, either, especially in
education, where most public-sector strikes
occur—teachers can make up classes into the
summer, and they get paid for a full school
year, strike or not.
Public-sector strikes are disruptive of the
normal political process. Under normal circumstances, divergent interest groups with an
interest in public policy exert pressure from
various directions on elected representatives.
Of these groups, a union of public workers is
the only group that has the power—whether
by law or not—to unilaterally deprive the rest
of society of a service provided by government
monopoly. When this occurs, the general pub-
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1990s boom, many state and local governments
spent their increased tax revenues as fast as they
came in, setting up a situation that was unsustainable into the future.51 Across the nation,
state tax collections rose by 86 percent—about
$250 billion—from 1990 to 2001, and local
property-tax collections rose by 86 percent,
while inflation increased by 30 percent. As
Steven Malanga of the Manhattan Institute
notes, “Rather than give surpluses back to taxpayers, government went on a spree, lavishing
opulent pensions on employees and expanding
popular health and education programs.”52
The consequences of such spendthrift policies were seen last year in the city of Vallejo,
California. On May 23, 2008, Vallejo’s city government declared bankruptcy, facing a $16.6
million budget shortfall due in large part to
soaring public-employee payroll costs, along
with declining tax revenue. Solano County,
where Vallejo is located, has been hard-hit by
the mortgage crisis—it had one of the nation’s
highest foreclosure rates in 2008,53 which
alone accounted for a $5-million drop in the
city’s revenue projections between June 2007
and February 2008.54 Vallejo, with a population of 117,000, is the largest California city to
declare bankruptcy—and the first to do so
because it could not cover basic expenses.
“We’ve exhausted all avenues at this point, and
this is all we had left,” said Vallejo Mayor Osby
Davis after the city announced bankruptcy.
“It’s something we can’t avoid. It just doesn’t
work. We can’t pay our bills.”55
Public-employee unions immediately decried the decision, saying that the city’s finances
were not as dire as city officials claimed. The
police and firefighter unions announced plans
to file legal challenges. Yet it was months of
unsuccessful negotiations with those unions
that had led the seven-member city council to
vote unanimously on May 6 to authorize the city
manager to file bankruptcy.56
The city had been negotiating with the
police and firefighter unions for about two
years. City officials asked for salary, benefit, and
staff cuts, but the unions retorted that those
would endanger public safety and the safety of
the police and firefighters. Police and firefight-

binding arbitration, which is intended to
resolve public-sector labor disputes without
disruption of public services—yet its results
often hit the public purse even worse than
strikes. For the unions, it is a “can’t lose”
proposition, because an arbitrator will never
award a settlement that is anything less than
management’s final offer, so the union is
guaranteed to obtain at least some of its
demands and will never come out worse than
the status quo ante.49 There is one check on
union demands in arbitration—a union’s final
offer must be acceptable to the arbitrator for it
to be incorporated into a new contract, but
that relies on the discretion of the arbitrator,
whose incentive to hold down costs is unlikely
to be very strong due to his or her lack of a
vested interest in the labor dispute’s outcome.
The city of San Luis Obispo, California,
shows how bad things can get under binding
arbitration. In June 2008, an arbitrator awarded hefty salary increases to unionized police
officers in San Luis Obispo. Police officers
received immediate raises of 22.28 percent,
while dispatchers and technicians got raises of
27.82 percent. For the average police officer’s
salary, this represents an increase from
$71,000 to $93,000 a year, with salaries including overtime expected to top $100,000,
according to city officials. City administrative
officer Ken Hampian said the increases cost
the city $1.8 million above what it planned to
pay.50 While this may be an egregious case, the
mere possibility of such a scenario should
make state and local governments wary of
binding arbitration.

Bloated Public Sector:
The Case of Vallejo
The dynamics described in the above sections can wreak havoc on state and local government budgets—and the taxpayers who fund
them. Essential public services have to compete
for limited funds with lower-priority government functions, which are defended by their
direct beneficiary constituencies. Some municipalities are now feeling the pain. During the
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The union based its case on an analysis by a
consultant it hired, Roger Mialocq of Harvey
M. Rose Associates, a firm that also serves as
the independent budget analyst for several
California local governments, including the
San Francisco Board of Superintendents.62
The city contested each of Mialocq’s savings and revenue estimates, saying they were
either already implemented or impossible.
“The Report lacks credibility and is riddled
with fundamental analytical defects,” argued
the city’s lawyers. They also accused Mialocq
of bias—he had said in depositions that he
took the assignment because he was worried
about the impact of bankruptcy on other
California local governments, particularly
Santa Clara County, a struggling Rose client—
and said that he should not be considered an
expert on government finance because he is
not a certified public accountant. The city also
said that the $136 million off-budget reserve is
independent of the general fund. Wells Fargo
& Co., trustees of the city’s enterprise-fund
debt, supported the city’s contention. “There
are no circumstances under which the city—in
or out of Chapter 9 [bankruptcy]—can freely
access these funds,” argued an attorney for
Wells Fargo. “The funds are irrevocably dedicated to the protection of bondholders.”63 On
September 4, 2008, Judge McManus approved
the city’s petition.64 The police and fire unions
appealed the ruling on September 18, 2008.65
The Vallejo disaster unfolded against the
backdrop of budget trouble for all of California.
On September 23, 2008, California governor
Arnold Schwarzenegger (R) signed the tardiest
state budget ever in California history—by 85
days66—after long negotiations over how to
close a $15 billion deficit.67 Schwarzenegger
sought to control costs by vetoing $510 million
in spending, which comes on top of an executive order imposing a hiring freeze on about
10,000 state workers that were laid off in
August 2008.68 (On October 2, Schwarzenegger
alerted then-Treasury Secretary Henry Paulson
that California planned to request $7 billion in
emergency federal loans.)69 On December 1,
Schwarzenegger declared a state fiscal emergency and ordered the legislature to hold a spe-

er salaries, pensions, and overtime accounted
for 74 percent of Vallejo’s $80-million general
budget, significantly higher than the state average of 60 percent.57 Contracts include minimum staffing requirements, which significantly increased overtime pay. And how generous
could contracts get? A police captain, for example, could receive $306,000 a year in pay and
benefits, a lieutenant $247,644, with the average for firefighters at $171,000 (with 21 earning
over $200,000, including overtime). Police and
firefighters become eligible for lifetime health
benefits. In 2007, 292 city employees made over
$100,000.58
In March, seeking to avoid bankruptcy,
the city cut several million dollars from payroll, museums, public works, senior centers,
and other programs, but needed further cuts
to meet increased expenses for the next fiscal
year.59 On June 17, the city asked a bankruptcy judge to allow it to cancel labor contracts
covering 400 public employees. The unions
remained unyielding. A bankruptcy attorney
representing the unions said that his clients
would contest the bankruptcy on the
grounds that the city could pay its bills if it
increased revenues and cut expenses, and
that the unions would seek tens of millions
of dollars in damages if the city got the green
light to obviate labor contracts.60
The city owed employees raises of 14 percent on July 1, 2008. Vallejo financial officials,
on July 23, told Judge Michael McManus of
the U.S. District Bankruptcy Court for the
Eastern District of San Francisco that the city
would have run out of money in the first two
weeks of the fiscal year that started July 1, had
it not declared bankruptcy and sought to void
union contracts. Before declaring bankruptcy,
the city projected exhaustion of its reserves
before the end of the last fiscal year, negative
cash flows each month of the current fiscal
year, and a cumulative $16.6 million deficit.61
The unions argued that Vallejo could pay
its debts if it accepted $10.6 million in concessions that the unions had then offered, spent
some of the $136-million reserve it held outside the general fund, and took other measures to cut spending and increase revenue.
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cial session to address the state’s ailing
finances.70
By January 2009, with the country in
recession, the state’s projected budget deficit
threatened to balloon to a whopping $42 billion.71 To address this looming shortfall, the
new budget, which was approved by the legislature and sent to the governor in February
2009, includes $15 billion in spending cuts
over 17 months and $13 billion in new taxes.72 However, some parts of the budget needed to be approved by voters. On May 19,
2009, California voters rejected five of six ballot proposals by wide margins across the
state. (The one measure to pass, Proposition
1F, freezes pay for legislators and statewide
office-holders in budget deficit years.)73 As a
result, the state’s deficit projection, which the
proposed budget sought to cut to $15 billion, jumped to $21 billion.74
A big stumbling block in Schwarzenegger’s
efforts to curb the growth of state spending
was employee payroll. The January 29, 2008,
approval by a state superior court of Schwarzenegger’s plan to shut down several state
offices for two Fridays a month—forcing
238,000 state workers to stay home without
pay—was an overdue breakthrough in a long
history of frustrations for his predecessors,
but this modest step was too little, too late, to
halt years of growth of state employees’
salaries. “Past plans for reductions have been
tangled in a thicket of policy protections,
political alliances, and legal precedents that
organized labor has built up over the years,”
noted Los Angeles Times reporter Evan Halper
after the ruling. In 1991, a state court thwarted then-governor Pete Wilson’s (R) effort to
cut state employees’ salaries by 5 percent, ruling that he could not do so without the legislature’s consent. And in 2003, then-governor
Gray Davis’s (D) efforts to lay off nearly 12,000
state workers went nowhere. Halper reports
that the last round of mass layoffs in the state
had occurred in 1975, when 2,500 California
Department of Transportation employees
were let go during a previous budget crisis.75
On May 20, 2009, the California State Personnel Board listed 2,817 vacancies.76

As unionization in the public sector is
common in state and local governments
around the nation, this scenario could be
repeated elsewhere. Pew Center on the States
managing director Susan Urahn told the New
York Times that “California is an example of
what you will see” across the country, as other states (40 of which are in the red), as well as
cities, seek to manage their own deficits.77 A
September 2008 National League of Cities
survey of the nation’s city financial officers
paints a discouraging picture. “Confronted
with declining economic conditions driven
by downturns in housing, consumer spending, and jobs and income, city finance officers report that the fiscal condition of the
nation’s cities has weakened dramatically in
2008,” says the report. An overwhelming
majority of survey respondents identified
employee-related costs as having increased
substantially: wages (cited by 95 percent of
respondents); health benefits (86 percent);
and pensions (79 percent). Wages and health
care costs were cited by respondents ahead of
all other costs, except for inflation (98 percent).78 In public-sector collective bargaining
agreements across the nation, the conditions
that led to the mess of Vallejo have been
baked into the cake.

Conclusion:
What Can Be Done?
Over the past five decades, organized
labor’s overall membership has shifted to
include an ever-greater number of government employees, a trend that appears likely
to continue. As more labor unions come to
represent employees in the public sector, they
are likely to increase costs on governments,
especially at the state and local level, where
unions are most prevalent. Unlike privatesector unions, public-sector unions are not
fettered by the need to keep their employer
from going out of business. As a result, public-sector unions can make demands for their
members well beyond what private-sector
unions can.
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on government finances as great as, or even
greater than, strikes. An arbitrator will never
award a settlement that is less than management’s final offer, so the union is guaranteed
to obtain at least some of its demands, and
will never come out worse than the status
quo ante.
Public-sector unions’ upward-ratcheting
effect on wages has reinforced itself wherever
government employees have become unionized—as the economic literature indicates. As
noted, the public sector is more amenable to
union-based collective bargaining than the
private sector. While unionism did manage to
gain a significant foothold in the private sector at one time—due in large part to government intervention—it has nonetheless receded
there, while it has grown in state employment.
This dynamic will persist in government
regardless of which political party controls the
elected branches of government. In Washington, in state capitals, and at city halls, executives and lawmakers come and go, but career
government employees stay on in the bureaucracy.
While repeal of state collective bargaining
laws may be desirable, it is politically very difficult, so there are other reforms that governments can undertake. Politically viable reforms
include repealing laws that legalize strikes
against government, as well as laws that impose
binding arbitration on the settlement of publicsector labor disputes. Another possible reform
is to limit the scope of collective bargaining. At
present, particularly in the field of public education, teacher-union contracts control almost
every aspect of school activity—there is no reason why matters like textbook selection should
be subject to collective bargaining.
Moreover, unlike most of their private-sector counterparts whose dues are collected by
private parties, public-employee unions enjoy
the privilege of having their collection of dues
paid by government—that is, the taxpayers.
Requiring the unions to pay for the cost of
their dues collection would be a small, though
sensible, reform. Amendment 49 in Colorado,
a ballot initiative that lost at the ballot box in
November 2008, was such a measure.

The fact that government officials lack an
incentive to hold down costs does not mean
that government’s capacity for growth is
unlimited, or that such growth will always be
rapid. Government services are paid for by taxes, on which popular opposition acts as a
check. This, naturally, limits to some extent the
potential reach of public-employee unions.
Nevertheless, the checks that do apply to
public-sector unions’ power are weak. The
Tiebout effect posits that citizens can “vote with
their feet” by choosing to reside in the jurisdiction that comes closest to their preferred package combination of services and taxes. However,
real-estate transaction costs of selling one home
and buying another provide plenty of slack
room for successful rent-seeking by public-sector union members, as variations in local fiscal
conditions would have to be quite considerable
to overwhelm not only transaction costs, but all
other factors that affect an individual’s choice of
residential location. Similarly, the theoretical
disciplining effects of the median-voter model
are overwhelmed by the effect of imperfection in
taxpayer information. Such rational ignorance
results in politicians offering packages of benefits that are highly concentrated and visible to
the beneficiaries, while making the costs vague
and widely dispersed—and thus, veiled from taxpayers. One likely and persistent element in the
package will be higher-than-necessary wages to
public employees. However, even when the costs
are well known, their impact on any one taxpayer might seem sufficiently small so as to not be
a deciding factor in determining voter choice,
and even less so in fostering a Tiebout-type reaction.
To enforce their demands, the weapons
that unions have at their disposal include
strikes and mandatory arbitration. In the
case of strikes, they can be especially disruptive in the public sector, where an interruption of public services causes severe pain
among voters, who cannot simply shift to
different suppliers for the public services that
government provides in a monopolistic fashion. To avoid the threat of such strikes, many
unions and governments agree to submit to
binding arbitration, which can impose costs
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employees continue to unionize in large numbers. Thus, state and local lawmakers would
best serve the interests of the majority of their
constituents by avoiding public-sector collective bargaining. Short of that, they need the
ability to drive a harder bargain.
Journalists have a role to play, as well, in
keeping government officials and unions
accountable. Collective-bargaining agreements
are public information, and are posted online
by the Department of Labor. (Union financial
reports are available at unionreports.gov; collective bargaining agreements are available at
http://www.dol.gov/esa/olms/regs/compli
ance/cba/index.htm.) By providing publicly
digestible scrutiny and analysis of the large
amount of information in collective-bargaining agreements in their own jurisdictions, local
reporters can help voters overcome (even if partially) the problem of rational ignorance
described above. For its part, the federal government should look for ways to make these
data more user-friendly.
As keepers of the public purse, legislators
and local council members have an obligation to protect taxpayers’ interests. By granting monopoly power over their governments’
supply of labor to labor unions, elected officials undermine their duty to taxpayers, since
this puts unions in a privileged position to
extract political goods in the form of high
pay and benefits that are way above anything
comparable in the private sector. Under such
an arrangement, government, being itself a
monopoly, leaves the citizens whose money it
squanders with no options.

However, Colorado voters did approve
Amendment 54, which was on the same ballot
as Amendment 49. Amendment 54 prevents
parties that receive “sole source government
contracts” from making, facilitating, or inducing contributions to any state or local political
party for two years after the end of the contract. This would include collective-bargaining
agreements. However, how the law will play
out in practice remains to be seen. On January
28, 2009, several unions filed suit in Denver
District Court seeking to have the law declared
unconstitutional, on First Amendment freespeech grounds and 14th Amendment equalprotection grounds.79
The fight over these two ballot measures
underscores the difficulty of reform. Protect
Colorado’s Future, an organization set up to
oppose the two above measures (as well as
Amendment 47, a right-to-work proposal, which
failed to pass), and financed mostly by publicemployee unions, spent nearly $30 million on
the campaign.80
Richard Epstein proposes some other
reforms that merit lawmakers’ consideration.
Epstein endorses what he describes as “a blanket prohibition against unearned increases in
pensions or wages to public employees for
completed work.” He also favors creating a
mechanism to allow citizens to challenge public-sector collective bargaining agreements in
court, “say within 60 days of signing.” In addition, Epstein says that “we have to insist that
government officials negotiate contracts that
permit them to reduce employment levels in
the face of diminished revenues.” This last
proposal is easier said than done, and may
require imposing such a statutory requirement on public officials (which Epstein does
not mention).81
At the federal level, Congress should refrain
from making the problem worse by intervening in state and local governments’ labor relations, as some members of Congress now
seem to want to do vis-à-vis public safety workers, such as police and firefighters.
These suggested reforms are only a beginning. Many of the problems outlined in this
paper will persist as long as government
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