Health Highlights
ObamaCare: The Plot Thickens
>>>Michael F. Cannon, MA, JM

I. Exposition
he Patient Protection and Affordable
Care Act (PPACA) has had an interesting ride. Enacted over public opposition,1
it has survived numerous near-death experiences
both before and after passage. Most notably, the
PPACA lingered on death row for weeks after five
Supreme Court justices cast a preliminary vote to
strike down the entire law—until Chief Justice
John Roberts apparently switched his vote. 2 Amid
such high courtroom drama, one could be forgiven for missing a concurrent and equally dramatic
storyline that is only now taking center stage.
The PPACA authorizes up to $1.2 trillion of
health insurance subsidies over 10 years,3 to be
distributed through state-established health insurance “exchanges.” Yet two-thirds of the states
have declined to establish an Exchange, leaving
that task to the federal government..4 This unexpected development has major consequences. The
PPACA authorizes those subsidies only through
state-established Exchanges, not federally run Exchanges. By refusing to establish Exchanges, states
have therefore vetoed some $800 billion of new
entitlement spending.
Without those subsidies, the PPACA will collapse of its own weight. Indeed, this development
makes the Act so vulnerable to repeal that the
Obama administration has hatched an audacious
plot to rescue it. In broad daylight, the Internal
Revenue Service is attempting to tax, borrow, and
spend that $800 billion—contrary to both the
express language of the PPACA and congressional
intent. Thus in addition to other abuses that have
recently come to light,5 the IRS is attempting to
tax millions of employers and individuals without
congressional authorization.
A few of those employers and individuals are
challenging the IRS’s illegal taxes in federal court.
If they succeed, they will also block the full $800
billion of unauthorized spending—which would
practically force Congress to reopen, and possibly
repeal, the PPACA.
Yes, this story has everything, starting with…
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II. Inciting Action
Our tale begins in Nebraska, whose voters
re-elected moderate Democrat Ben Nelson to the
U.S. Senate in 2006. As the Senate debated health
care reform in 2009, Nelson was leery of a federal
takeover of health care, or at least the appearance
of it. He demanded that state governments rather
than the federal government administer the Sen-
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ate bill’s new regulatory agencies, called health
insurance “Exchanges.”6 These agencies would
implement or help to enforce the bill’s major
provisions, including the ban on discrimination
against people with pre-existing conditions and
the individual mandate. Crucially, Exchanges
were also the conduit for more than $1 trillion in
health insurance subsidies the bill would authorize. The Senate leadership needed the support
of all 60 Democratic senators to break a Republican filibuster of the Democrats’ health care bill,
so Nelson got his way.7 It didn’t hurt that other
moderate Democrats made the same demand.
While that solution solved Nelson’s political
problem, it created another problem. Congress
cannot simply command states to implement federal programs like a health insurance Exchange.
That’s a constitutional no-no that courts call
“commandeering.”8 Fortunately, a law professor
named Timothy Jost had a solution.
In early 2009, Jost proposed that Congress
get around this problem “by offering tax subsidies for insurance only in states that complied
with federal requirements.”9 Congress can and
does create these sorts of incentives for states all
the time.10 The Medicaid program, for example,
offers billions of dollars to states but only if they
are willing to implement health care programs
that meet federal specifications. If not, states get
nothing.
Senate Democrats liked this idea of creating
such incentives for state cooperation so much,
they incorporated it into both leading health care
bills—one reported by the Finance Committee,
the other by the Health, Education, Labor, and
Pensions (HELP) Committee.11 The incentives
were so large, and supporters were so certain that
all states would cooperate,12 no one thought twice
about the fact that Jost’s solution to the “commandeering problem” effectively gave each state
a veto over the federal subsidies the bills sought
to create. Supporters certainly had no incentive to
herald the fact that they were giving states veto
power over an essential element of the bills’ regulatory scheme. Senate Democrats passed a merged
version of Finance and HELP bills—dubbed the
Patient Protection and Affordable Care Act—in a
pre-dawn vote on Christmas Eve of 2009, without a vote to spare.13
House Democrats had earlier passed a bill
would have created a single health insurance
Exchange run by the federal government,14 and
they were none too fond of the PPACA’s state-run

Exchanges. In a letter to House Speaker Nancy
Pelosi and President Obama, eleven Texas Democrats even complained the PPACA’s approach to
Exchanges would allow states to block the law’s
benefits.15 President Obama reportedly sided with
the House negotiators in favor of a single, federally run Exchange.16
But then, a somewhat implausible event triggered...
III. Rising Action
In January 2010, Massachusetts voters elected
Scott Brown (R) to fill the Senate seat vacated by
the death of Edward M. Kennedy (D).17 Brown’s
victory meant Senate Republicans would have
just enough senators—41—to prevent a vote on
final passage of any House-Senate compromise.
While some observers declared health care
reform finished,18 Brown’s election actually left
Democrats with two options. The first was failure.
If they insisted on forging a compromise between
the House and Senate bills through “regular order,” the legislation would have died in the Senate.
The second option was for the House to approve
the Senate-passed PPACA as-is, while making
limited modifications through the “budget reconciliation” process. Passing the PPACA as-is would
send it immediately to President Obama’s desk.
And under Senate rules, a simple 51-vote majority
could approve the changes demanded by House
Democrats.
Supporters urged reluctant House Democrats to choose the second option. Making his
second major contribution to this drama, Prof.
Jost organized a letter from dozens of left-leaning
academics and activists that described the Senate
bill as “imperfect” but implored, “The House of
Representatives faces a stark choice. It can enact
the Senate bill, and realize the century-old dream
of health care reform…Pass the Senate bill, and
improve it through reconciliation.”19
Upon receiving assurances that Senate
Democrats would approve the House’s modifications through reconciliation, House Democrats
passed both the PPACA and the reconciliation
bill that amended it on March 21, 2010.20 President Obama signed the PPACA, an achievement
Vice President Joe Biden (D) famously described
as “a big [expletive] deal,” on March 23.21 Senate
Democrats made good on their word by passing
the reconciliation bill,22 which President Obama
signed into law on March 30.23
At that point, our narrative reaches a…
IV. Plateau
As a result of the political and constitutional
constraints congressional Democrats faced, Jost’s
recommendation that Congress overcome the
commandeering problem “by offering tax subsidies for insurance only in states that complied
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with federal requirements” became law. Here’s
how it works, and how we know Congress meant
it.
The PPACA restricts eligibility for “premium-assistance tax credits” to individuals who
purchase health insurance through an Exchange
“established by the State under Section 1311” of
the Act. If a state fails to establish an Exchange
itself, Section 1321 authorizes the federal government to establish one for the state. But the statute nowhere authorizes premium-assistance tax
credits through federally run Exchanges. On the
contrary, the PPACA explicitly, repeatedly, consistently, and unambiguously restricts eligibility
for premium-assistance tax credits to residents of
states that establish their own Exchanges.24
That language appeared in Senate Finance
Committee chairman Max Baucus’ (D-MT) first
draft of his committee’s bill, was approved by the
Finance Committee,25 was inserted into the final
bill by Senate leaders and White House officials in
Senate Majority Leader Harry Reid’s (D-NV) office,26 and garnered 60 votes on the Senate floor.
It then traveled to House floor, where House
Democrats approved it. When this language
landed on President Obama’s desk, he eagerly
signed it into law. Prof. Jost’s proposal made the
entire journey from the Finance Committee to
the U.S. Code without substantive alteration.
The PPACA thus creates a tremendous financial
and political incentive for states to implement the
law, but also gives states the power to veto major

elements of its regulatory scheme.
Just in case Prof. Jost’s contributions to the
legislative history and the HELP bill’s conceptually identical provision were not enough to establish that Congress meant exactly what it said, we
also have the word of the PPACA’s lead author.
During a Finance Committee markup of the language on September 23, 2009, Baucus admitted
that his bill conditioned premium-assistance tax
credits on states implementing an Exchange. Indeed, he admitted his bill had to offer tax credits only to states that established Exchanges and
withhold them from states that did not. The
power to regulate health insurance resides with
the Senate’s HELP Committee; it lies outside the
Finance Committee’s jurisdiction. Making each
state’s establishment of an Exchange a precondition of residents receiving tax credits was the only
way the Finance committee could have jurisdiction to direct states to establish Exchanges in the
first place.27
The legislative history further shows House
Democrats accepted the Jost language as-is. House
Democrats scoured the section of the PPACA
containing the tax-credit eligibility rules, amending it no less than seven times via the reconciliation process. Yet despite their dissatisfaction with
the PPACA’s approach to Exchanges, the House
made no changes to the provisions restricting tax
credits to state-established Exchanges.28 The reconciliation bill did add language providing that
Exchanges established by U.S. territories would

be treated as state-established Exchanges under
the law,29 showing that House Democrats knew
how to authorize tax credits in non-state-established Exchanges when they desired. Yet the reconciliation bill did nothing either to authorize tax
credits through federal Exchanges, or otherwise to
alter the language restricting tax credits to states
that establish their own Exchanges. House Democrats—including the eleven Texas Democrats
who complained about the Senate’s approach to
Exchanges30— approved the PPACA’s language
restricting tax credits to states that established Exchanges as-is, and declined to change it through
reconciliation.
The clear, unambiguous language of the
PPACA shows, and the legislative history of the
statute confirms, that Congress intentionally
restricted tax credits to states that establish their
own Exchanges. This feature received little notice
amid the ceremony (and other controversies) surrounding President Obama signing such a “big
[expletive] deal” into law. Had the PPACA’s architects been correct that states would be eager to
establish and operate health insurance Exchanges,
this feature would have remained unremarkable.
Instead, we saw…
IV. More Rising Action
Contrary to supporters’ expectations, a total
of 34 states, representing roughly two thirds of
the U.S. population, have opted not to establish
an Exchange.31 In those 34 states, the premium-
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assistance tax credits and related subsidies would,
if authorized, carry a total budgetary impact of
$800 billion over the next 10 years.32 But under
the statute, those subsidies are not available in
those states.
It is difficult to overstate the threat this poses
to the PPACA’s survival. The purpose of the subsidies is to shift the considerable costs of the law’s
health insurance regulations from the premium
payer to the taxpayer. Without that cost-shift, the
full cost of the law would become palpable to consumers, employers, and particularly health insurance carriers. Insurers are the intended recipients
of those subsidies. Without them, the PPACA
threatens to destroy their business model. In the
two-thirds of states that have refused to establish
Exchanges, these groups would likely demand
that Congress reopen and/or repeal the law. As
one trade publication reports:
If premium subsidies are not
available in federally established
exchanges, “No one would go to
those exchanges. The whole structure
created by the health care reform law
starts to fall apart,” said Gretchen
Young, senior vice president–health
policy at the ERISA Industry Committee in Washington.33
Indeed, we have already seen such a collapse in
another part of the PPACA.
The PPACA also created a long-term care
entitlement program known as the CLASS Act.
Congress imposed on this program the same insurance “reforms” it imposed on private health insurance markets—i.e., high-risk enrollees would
pay the same premiums as low-risk enrollees—
but without subsidies or a mandate to mitigate
the resulting adverse selection. Experts warned the
CLASS Act would prove unsustainable.34 After
its enactment, the Obama administration abandoned any hope of implementing the program,
and Congress and President Obama repealed it in
January 2013.35 The PPACA’s Exchange-related
health insurance-market “reforms” would collapse and be repealed just as—and for the same
reason—as the CLASS Act.36
As if that weren’t excitement enough, then
came the real…
V. Conflict
When it became evident that dozens of states
would refuse to establish Exchanges, the IRS
simply rewrote the law. In August 2011, the IRS
announced that it was planning to issue premium-assistance tax credits federal Exchanges, even
though the statute expressly forbids it.37 In May
2012 it finalized that policy.38
Amid heavy criticism from think tanks, law
professors, and members of Congress,39 the IRS
offered only perfunctory and post-hoc rational-
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izations for its rewriting.40 The agency failed to
cite any part of the statute in support of its interpretation of the law until October 2012, fourteen months after announcing it.41 Even then,
the provisions the IRS cited failed to support the
agency’s position, or even to cast ambiguity on the
clear language of the statute. The sole piece of legislative history the IRS has offered to support its
position—i.e., the Congressional Budget Office
score of the PPACA—crumbled when the CBO
admitted it had not done a legal analysis of the
relevant provision.42 The IRS’s position reduces
to the absurdity that an Exchange established by
the federal government is the same thing as an
Exchange established by a state. It is little wonder
that the agency and its defenders—most notably
and ironically, Prof. Jost—have flailed about for
nearly two years trying to square that circle.43
The IRS’s attempt to spend some $800 billion without statutory authority turns out not to
be a victimless crime. Due to interactions with
other provisions of the PPACA, the IRS’s illegal
tax credits will trigger illegal taxes against millions
of employers under the employer mandate, as well
as millions of individuals under the individual
mandate.44
Those victims are fighting back. In Pruitt v.
Sebelius, Oklahoma attorney general Scott Pruitt
filed the first legal challenge to the IRS’s illegal tax
credits in federal court.45 First, Oklahoma claims
the issuance of illegal tax credits will trigger illegal
taxes against the state under the employer mandate. Second, Oklahoma claims that Congress
gave states the exclusive power to decide whether
to embrace the taxes and subsidies that come with
establishing an Exchange, yet the IRS is usurping
that power and therefore infringing Oklahoma’s
sovereignty.46 In a separate lawsuit, Halbig v. Sebelius, several private employers and individual
citizens have asked the U.S. District Court for
the District of Columbia for relief from the IRS’s
illegal taxes and other injuries.47 Legislators in
Ohio and Missouri have introduced legislation
that would effectively block both the IRS’ illegal
tax credits and illegal taxes on employers in those
states.48
Those court cases and that legislation are still
in the early stages, which leaves observers wondering when will we arrive at the…
V. Climax
The IRS stands a very real chance of a rebuke
from the federal courts. The non-partisan Congressional Research Service writes:
a strictly textual analysis of the
plain meaning of the provision would
likely lead to the conclusion that the
IRS’s authority to issue the premium
tax credits is limited only to situations
in which the taxpayer is enrolled in a

state-established exchange. Therefore,
an IRS interpretation that extended
tax credits to those enrolled in
federally facilitated exchanges would
be contrary to clear congressional intent…and likely be deemed invalid.49
No less an authority than Harvard Law Review has urged the Supreme Court to clarify
whether the IRS’s decision is the sort of “major
question” that courts should not allow agencies
answer themselves:
In each of the major questions
cases, the Court was skeptical that
Congress would implicitly delegate a
significant determination. Viewed in
this light, a reviewing court may have
difficulty believing that Congress,
without a clear directive, intended to
delegate the determination of whether
millions of Americans may receive
billions of dollars to purchase health
insurance.50
It’s actually hundreds of billions of dollars,
but you get the point.
These legal challenges, and the outcome of
the Ohio and Missouri legislation, will unfold at
the same time the federal government is implementing the PPACA’s major provisions. The Act
provides that its trillion-plus dollars of tax credits
and subsidies, as well as the penalties under the
employer and individual mandates, will begin to
take effect on January 1, 2014. The health insurance Exchanges must be open for business even
sooner, by October 1, 2013. There is considerable
doubt whether the Exchanges will be operational by that date, and able to offer Americans the
health insurance they will be legally required to
purchase. Baucus predicts “a huge train wreck.”51
A ruling against the IRS—whether a final
judgment or even a preliminary injunction—
would reveal the full cost of the PPACA to consumers, employers, and insurance carriers, and
could generate to a groundswell of support for delaying, reopening, or even repealing the statute.52
The consequences could be so catastrophic that
vulnerable Democratic Senators and even President Obama could come to view repeal as the
face-saving option.
It bears stressing that such a catastrophe
would be the result of implementing the PPACA
exactly as Congress intended. The lawsuits do not
seek to undermine the PPACA. They seek to force
the Obama administration to obey the statute,
and to prevent the administration from taxing,
borrowing, and spending $800 billion in clear
violation of the law. If implementing the PPACA
as Congress intended would lead to catastrophic
results, the fault lies with the PPACA itself.
Nevertheless, the outcome of those lawsuits is
where the real action is. Their effect on the PPA-
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CA is merely…
VI. Denouement
If federal courts uphold the clear, unambiguously expressed will of Congress, it is difficult to
see how the PPACA could survive.
Sure, health insurers and the health care industry would pressure those 34 states to establish
Exchanges and thereby lift the vetoes they have
exercised over major provisions of the law. Yet one
of those provisions is the employer-mandate penalties. Thus employers would likely exert countervailing pressure, and urge those 34 states not to
establish Exchanges. Employers may even press
the 16 states that have established Exchanges to
un-establish them.
Few Washington-based groups would be
content to wait for the states to act. Some groups,
most notably insurers, would no doubt press
Congress to authorize tax credits through federal
Exchanges. But the chances of the Republicancontrolled House of Representatives rescuing
the PPACA by expanding its scope are slim. The
only real question would be how much of the law
House Republicans would demand be jettisoned
in return for their support of a legislative fix. Given their unanimous support for full repeal,53 they
may demand no less than that.
Were the IRS to prevail, the PPACA may
survive yet the catastrophe would be greater. An
IRS victory would mean the executive branch of
the U.S. government will have succeeded in taxing, borrowing, and spending roughly $1 trillion
dollars not only without congressional authorization, but contrary to the clear, unambiguously

expressed will of Congress. An IRS victory would
mean that The Law is not the statutes that Congress enacts, but the arbitrary decrees of unelected
government officials. The Law will be neither
legitimate nor predictable, but discretionary and
arbitrary. Whatever legal pretext allows the IRS
to prevail will not confine itself to this case, or
to health care. It will be applied in other areas by
government officials of all political ideologies. A
court ruling that allows the IRS to tax and borrow and spend where it is explicitly forbidden
to do so by statute would lend credence to both
the perception that the government is no longer
bound by the law and the corollary conclusion
that therefore neither are the people.54
Which brings us to our…
VII. Theme
Our tale, though scripted and set in America’s
ongoing health care debate, is not actually about
health care at all. It is about whether government
officials are subject to democratic constraints.
In this still-unfolding narrative, the Obama
administration’s actions are triply anti-democratic. First, the IRS is violating a direct constraint
that popularly elected legislators placed on the
executive branch. Second, it is violating that duly
enacted statute for the purpose of denying popularly elected state officials the vetoes Congress
gave them over certain provisions of the statute.
And third, it is violating the statute because administration officials either cannot fathom or
will not accept that Congress meant to do what
it clearly did.55
Obama administration officials continu-

ally emphasize that the PPACA is “the law of the
land.”56 That remains to be seen, in more ways
than one.
The author would like to thank Meinan Goto and
Pragya Kakani for their assistance with this article.

References

1.“Obama Health Care Law: Favor/Oppose,” Huffington
Post, March 2013, http://elections.huffingtonpost.com/
pollster/us-health-bill#!selectedpoll=17177
( a c cessed June 6, 2013).
2. Jan Crawford, “Roberts Switched Views to Uphold Health Care Law,” CBS News, July 1, 2012, http://
www.cbsnews.com/8301-3460_162-57464549/robertsswitched-views-to-uphold-health-care-law/. 		
(accessed June 6, 2013)
3. Congressional Budget Office, CBO’s February 2013
Estimate of the Effects of the Affordable Care Act on Health
Insurance Coverage, 2013, Washington, DC; p. 2
4. “State Decisions For Creating Health Insurance Exchanges, as of May 28, 2013,” Kaiser Family Foundation,
http://kff.org/health-reform/state-indicator/health-insurance-exchanges/ (accessed May 29, 2013).; “To Date,
23 States & DC Plan to Expand Medicaid Eligibility
in 2014, 19 Will Not Expand, and the Remainder Are
Undecided,” Avalere Health, http://www.avalerehealth.
net/news/spotlight/20130524_Medicaid_Expansion.
pdf (accessed May 29, 2013); “Where the States Stand,
May 24, 2013; 26 Governors Support Medicaid Expansion,” The Advisory Board Company, http://dl.ebmcdn.
net/~advisoryboard/infographics/Where-the-StatesStand71/story.html (accessed May 29, 2013).
5. Daniel Strauss, “Republican Lawmakers Hear Complaints about Wider Abuses from IRS,” The Hill, May 24,
2013, http://thehill.com/blogs/on-the-money/domestictaxes/301911-gop-lawmakers-hear-complaints-aboutwider-abuses-from-irs (accessed June 6, 2013).
6. Carrie Budoff Brown, “Nelson: National Exchange
a Dealbreaker,” Politico, January 25, 2010, http://

Spring 2013 Vol. 14, No. 1

39

Health Highlights
www.politico.com/livepulse/0110/Nelson_National_
exchange_a_dealbreaker.html (accessed June 6, 2013).;
Patrick O’Connor & Carrie Budoff Brown, “Nancy Pelosi’s Uphill Health Bill Battle,” Politico, January 9, 2010,
http://www.politico.com/news/stories/0110/31294.html
(accessed June 6, 2013).
7. Patrick O’Connor & Carrie Budoff Brown, “Nancy
Pelosi’s Uphill Health Bill Battle,” Politico, January 9, 2010,
http://www.politico.com/news/stories/0110/31294.html
(accessed June 6, 2013).
8. Printz v. United States, 521 U.S. 898, 925 (1997)
(“the Federal Government may not compel the states
to implement, by legislation or executive action, federal
regulatory programs”).
9. Timothy S. Jost, “Health Insurance Exchanges:
Legal Issues,” O’Neill Institute For National and Global
Health Law at Georgetown University, April 27, 2009,
http://scholarship.law.georgetown.edu/cgi/viewcontent.
cgi?article=1022&context=ois_papers (accessed June 6,
2013).
10. See Jonathan H. Adler, “Cooperation, Commandeering or Crowding Out? Federal Intervention and State
Choices in Health Care Policy,” Kansas Journal of Law and
Public Policy, 20 (2011), http://papers.ssrn.com/sol3/papers.cfm?abstractid=1791834 (accessed June 6, 2013).
11. America’s Healthy Future Act of 2009, S. 1796,
111th Cong. (2009); Affordable Health Choices Act, S.
1679, 111th Cong. (2009).
12. Robert Pear, “U.S. Officials Brace for Huge Task
of Operating Health Exchanges,” New York Times, Aug.
4, 2012, A17, http://www.nytimes.com/2012/08/05/
us/us-officials-brace-for-huge-task-of-running-healthexchanges.html?pagewanted=all&_r=0 (accessed June
18, 2013). (“When Congress passed legislation to expand
coverage two years ago, Mr. Obama and lawmakers assumed that every state would set up its own exchange.”);
Elise Viebeck, “Obama Faces Huge Challenge in Setting
Up Health Insurance Exchanges,” The Hill, Nov. 25,
2012, http://www.thehill.com/blogs/healthwatch/healthreform-implementation/269137-obama-faces-hugechallenge-in-setting-up-health-exchanges (accessed June
6, 2013). (“It’s a situation no one anticipated when the
Affordable Care Act was written. The law assumed states
would create and operate their own exchanges…”). Statement of Kathleen Sebelius, Departments of Labor, Health
and Human Services, Education, and Related Agencies Appropriations for 2011, Hearing Before the H. Comm. on
Appropriations, 111th Cong. 170–171, Apr. 21, 2010,
http://www.gpo.gov/fdsys/pkg/CHRG-111hhrg58233/
pdf/CHRG-111hhrg58233.pdf (accessed June 6, 2013).
(“We have already had lots of positive discussions, and
States are very eager to do this. And I think it will very
much be a State-based program.”).; Barack Obama, “Remarks on Health Insurance Reform in Portland, Maine,”
White House, April 1, 2010, http://www.whitehouse.
gov/the-press-office/remarks-president-health-insurancereform-portland-maine (accessed June 18,2013) (“[B]y
2014, each state will set up what we’re calling a health
insurance exchange.”).
13. United States Senate, “Vote Summary: On Passage of
the Bill (H.R. 3590 as Amended ),” December 24, 2009,
http://www.senate.gov/legislative/LIS/roll_call_lists/
roll_call_vote_cfm.cfm?congress=111&session=1&vo
te=00396 (accessed June 6, 2013).
14. Affordable Health Care for America Act, H.R. 3962,
111th Cong. (2009); House of Representatives, Office of
the Clerk, “Final Vote Results for Roll Call 887,” November 7, 2009, http://clerk.house.gov/evs/2009/roll887.xml
(accessed June 6, 2013).
15. “U.S. Rep. Doggett: Settling for Second-Rate Health
Care Doesn’t Serve Texans,” My Harlingen News, January
11, 2010, http://www.myharlingennews.com/?p=6426.

40

Harvard Health Policy Review

(accessed June 6, 2013).
16. Lori Montgomery and Michael D. Shear, “White
House Nears Deal on Health Care,” Washington Post,
January 14, 2010, http://www.washingtonpost.com/wpdyn/content/article/2010/01/14/AR2010011404837.
html?sid=ST2010021904088 (accessed June 6, 2013).
17. Stephanie Condon, “Scott Brown Win Shakes
Up Health Care Fight,” CBS News, January 20, 2010,
http://www.cbsnews.com/8301-503544_162-6119035503544/scott-brown-win-shakes-up-health-care-fight/
(accessed June 6, 2013).
18. Andrew Malcolm, “Does Scott Brown’s Election
Doom Healthcare?” Los Angeles Times, January 20, 2010,
http://latimesblogs.latimes.com/washington/2010/01/
does-scott-browns-election-doom-health-care.html
(accessed June 6, 2013).; Robert Laszewski, “Stick a
Fork in It! The Democratic Effort to Pass a Health Bill is
Dead,” Health Care Policy and Marketplace Review, January 19, 2010, http://healthpolicyandmarket.blogspot.
com/2010/01/stick-fork-in-it-democratic-effort-to.html
(accessed June 6, 2013).
19. Henry J. Aaron et al., “Letter to Speaker of the
House Nancy Pelosi et al.,” January 22, 2010, http://
graphics8.nytimes.com/images/2010/01/22/health/
adopt_senate_bill_final.2.pdf (accessed June 6, 2013).
20. Greg Hitt and Janet Adamy, “House Passes Historic
Health Bill,” Wall Street Journal, March 22, 2010, http://
online.wsj.com/article/SB10001424052748703775504
575135440191025592.html (accessed June 6, 2013).
21. Sheryl Gay Stolberg and Robert Pear, “Obama
Signs Health Care Overhaul Bill, With a Flourish,”
New York Times, March 23, 2010, http://www.nytimes.
com/2010/03/24/health/policy/24health.html (accessed
June 6, 2013).
22. David M. Herszenhorn and Robert Pear, “Final Votes
in Congress Cap Battle on Health Bill,” New York Times,
March 25, 2009, http://www.nytimes.com/2010/03/26/
health/policy/26health.html (accessed June 6, 2013).
23. Peter Baker and David M. Herszenhorn, “Obama
Signs Bill on Student Loans and Health Care,” New York
Times, March 30, 2010, http://thecaucus.blogs.nytimes.
com/2010/03/30/obama-signs-bill-on-student-loanshealth-care/ (June 6, 2013).
24. Jonathan H. Adler and Michael F. Cannon, “Taxation without Representation: The Illegal IRS Rule to
Expand Tax Credits under the PPACA,” Health Matrix
23, No. 1 (2013): 119-195, http://law.case.edu/journals/
HealthMatrix/Documents/23HealthMatrix1.5.Article.
AdlerFINAL.pdf (accessed June 6, 2013).
25. America’s Healthy Future Act of 2009, S. 1796,
111th Cong., Sec. 1205 (2009); Carrie Budoff Brown,
“Senate Finance Committee Approves Health Care Bill,”
Politico, October 13, 2009, http://www.politico.com/
news/stories/1009/28235.html (accessed June 6, 2013).
26. David M. Herszenhorn and Robert Pear, “White
House Team Joins Talks on Health Care Bill,” New
York Times, October 15, 2009, http://www.nytimes.
com/2009/10/15/health/policy/15health.html?_r=0
(accessed June 6, 2013).
27. Executive Committee Meeting to Consider Health
Care Reform: Before the S. Comm. on Finance, 111th
Cong. 326 (2009), http://www.finance.senate.gov/
hearings/hearing/download/?id=c6a0c668-37d9-4955861c-50959b0a8392 (accessed June 6, 2013).; Executive
Committee Meeting to Consider an Original Bill Providing
for Health Care Reform: Before the S. Comm. on Finance,
C-SPAN (starting at 2:53:21) (Sept. 23, 2009), http://
www.c-spanvideo.org/program/289085-4 (accessed June
6, 2013).
28. Jonathan H. Adler and Michael F. Cannon, “Taxation without Representation: The Illegal IRS Rule to Expand Tax Credits under the PPACA,” Health Matrix 23,

No. 1 (2013): 119, 162.
29. Health Care and Education Reconciliation Act, Pub.
L. No. 111-152, § 1204, 124 Stat. 1029, 1055 (2010).
30. House of Representatives, Office of the Clerk, “Final
Vote Results for Roll Call 165,” March 21, 2010, http://
clerk.house.gov/evs/2010/roll165.xml (accessed June 6,
2013).
31. Kaiser Family Foundation, “State Decisions For Creating Health Insurance Exchanges, as of May 28, 2013,”
State Health Facts, http://kff.org/health-reform/stateindicator/health-insurance-exchanges/ (accessed June 21,
2013).
32. Congressional Budget Office, CBO’s February 2013
Estimate of the Effects of the Affordable Care Act on Health
Insurance Coverage, 2013, p. 2.
33. Jerry Geisel, “Oklahoma Lawsuit Targets Premium Subsidy Provision of Health Care Reform
Law,” Business Insurance, October 28, 2012, http://
www.businessinsurance.com/article/20121028/
NEWS03/310289979#full_story 			
(accessed June 6, 2013).
34. Richard S. Foster, “Estimated Financial Effects of the
‘America’s Affordable Health Choices Act of 2009’ (H.R.
3962), as Passed by the House on November 7, 2009”
(2009), p. 11; American Academy of Actuaries, Critical
Issues in Health Reform: Community Living Assistance
Service and Supports Act (CLASS) (2009); Richard S.
Foster, “Estimated Financial Effects of the ‘Patient Protection and Affordable Care Act,’ as Amended,” (2010), p.
15; Dep’t of Health and Human Services, Office of the
CLASS Actuary, “Actuarial Report on the Development
of CLASS Benefit Plans,” (2011), p. 35. (“It is not a coincidence that many experts have maintained that adverse
selection is the major obstacle for the CLASS program.
Any workable design must address it in order to receive
certification as an actuarially sound plan.”).
35. American Taxpayer Relief Act of 2012, Pub. L. 112240, Sec. 642, 126 Stat. 2313(2013).
36. Julie Appleby and Mary Agnes Carey, “CLASS
Dismissed: Obama Administration Pulls Plug On LongTerm Care Program,” Kaiser Health News, October 14,
2011,
http://www.kaiserhealthnews.org/stories/2011/
october/14/class-act-implementation-halted-by-obamaadministration.aspx (accessed June 6, 2013).; American
Taxpayer Relief Act of 2012, Pub. L. 112-240, Sec. 642,
126 Stat. 2313, 2358 (2013).
37. Internal Revenue Service, “Health Insurance Premium Tax Credit Proposed Rule,” Federal Register 76, No.
159 (August 17, 2011): 50932, http://www.gpo.gov/fdsys/pkg/FR-2011-08-17/pdf/2011-20728.pdf (accessed
June 6, 2013).
38. Internal Revenue Service, “Health Insurance Premium Tax Credit,” Federal Register 77, No. 100 (May 23,
2012): 30378, http://www.gpo.gov/fdsys/pkg/FR-201205-23/pdf/2012-12421.pdf (accessed June 6, 2013).
39. David Hogberg, “Oops! No ObamaCare Tax
Credit Via Federal Exchanges?” Investors Business Daily,
September 7, 2011, http://news.investors.com/090711584085-oops-no-obamacare-tax-credit-via-federalexchanges-.htm?p=1 (accessed June 6, 2013).; Jonathan
Adler and Michael F. Cannon, “Another ObamaCare
Glitch,” Wall Street Journal, November 16, 2011, http://
online.wsj.com/article/SB1000142405297020368750
4577006322431330662.html (accessed June 6, 2013).;
Rep. David Phil Roe, “Letter to Douglas Shulman,
Commissioner, Internal Revenue Service,” November
4, 2011, http://roe.house.gov/UploadedFiles/Letter_
to_IRS_Commissioner_regarding_tax_credits_under_
PPACA_-_11.03.11.pdf (accessed June 6, 2013). ; Sen.
Orrin G. Hatch, “Letter to Timothy Geithner, Secretary,
Department of the Treasury and Douglas Shulman,” December 1, 2011, http://finance.senate.gov/newsroom/

Health Highlights
ranking/download/?id=d8c3f533-132c-4cec-be108008402c21d8 (accessed June 6, 2013).
40. Douglas H. Shulman, Commissioner, Internal Revenue Service, “Letter to Rep. David Phil Roe,” November
29, 2011), http://roe.house.gov/UploadedFiles/IRS_Response_to_letter_on_PPACA_Exchange.pdf (accessed
June 6, 2013).; Centers for Medicare and Medicaid Services, “State Exchange Implementation: Questions and
Answers,” November 29, 2011, p. 8, http://cciio.cms.
gov/resources/files/Files2/11282011/exchange_q_and_a.
pdf.pdf (accessed June 6, 2013).
41. Mark J. Mazur, Assistant Secretary for Tax Policy,
Treasury Department, “Letter to Rep. Darrell Issa,” October 12, 2012 (on file with authors).
42. Douglas W. Elmendorf, “Letter to Rep. Darrell Issa,”
December 6, 2012, http://www.cbo.gov/sites/default/
files/cbofiles/attachments/43752-letterToChairmanIssa.
pdf (accessed June 6, 2013).; Michael F. Cannon, “Of
States and Health Insurance Exchanges,” Reuters, December 18, 2012, http://blogs.reuters.com/great-debate/2012/12/18/of-states-and-heath-insurance-exchanges/ (accessed June 6, 2013).
43. For example, Michael Cannon and Jonathan Adler,
“The Illegal IRS Rule To Expand Tax Credits Under
The PPACA: A Response To Timothy Jost,” Health Affairs Blog, August 1, 2012, http://healthaffairs.org/
blog/2012/08/01/the-illegal-irs-rule-to-expand-tax-credits-under-the-ppaca-a-response-to-timothy-jost/ (accessed
June 6, 2013).
44. I.R.C. § 4980H(a)(2) and I.R.C. § 5000A(e)(1).
45. Pruitt v. Sebelius, No. CIV-11-30-RAW (E.D. Okla
2012).
46. Response to Motion to Dismiss Amended Complaint, Pruitt v. Sebelius and Geithner, No. CIV-11-30RAW (E.D. Okla 2012).
47. Michael F. Cannon ,”Michael Carvin on Halbig v.
Sebelius,” Cato Institute, June 1, 2013. <http://www.cato.
org/blog/michael-carvin-halbig-v-sebelius> 		
(accessed June 18, 2013).
48. Michael F. Cannon, “Ohio, Missouri Introduce the
Health Care Freedom Act 2.0,” Cato@Liberty, April 9,
2013,
http://www.cato.org/blog/ohio-missouri-introduce-health-care-freedom-act-20 (accessed June 6, 2013).
49. Jennifer Staman and Todd Garvey, Congressional
Research Service, “Legal Analysis of Availability of Premium Tax Credits in State and Federally Created Exchanges Pursuant to the Affordable Care Act,” July 23,
2012: Washington DC http://www.statereforum.org/
sites/default/files/premium_credits_and_federally_created_exchanges_copy.pdf (accessed June 6, 2013).
50. “Recent Regulation: Statutory Interpretation—Patient Protection and Affordable Care Act—Internal Revenue Service Interprets ACA to Provide Tax Credits for
Individuals Purchasing Insurance on Federally Facilitated
Exchanges.—Health Insurance Premium Tax Credit, 77
Fed. Reg. 30,377 (May 23, 2012) (to be codified at 26
C.F.R. pt. 1),” Harvard Law Review 126, (2012): 663
(“While the debate surrounding this rule has largely
concentrated on whether the text and legislative history
support the IRS’s interpretation, the political saliency and
economic impact of the rule may provide an opportunity
for a reviewing court to clarify the limits of the major
questions exception to the doctrine of judicial deference
established in Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc.”).
51. Jennifer Haberkorn, “Max Baucus Worried About
Health Law ‘Train Wreck’,” Politico, April 17, 2013,
http://www.politico.com/story/2013/04/max-baucusworried-about-health-law-train-wreck-90215.html
(accessed June 6, 2013).
52. See Jerry Geisel, “Oklahoma Lawsuit Targets Premium Subsidy Provision of Health Care Reform Law,” Busi-

ness Insurance, October. 28, 2012, http://www.businessinsurance.com/article/20121028/NEWS03/310289979
(accessed June 6, 2013). (‘‘If premium subsidies are not
available in federally established exchanges, ‘No one
would go to those exchanges. The whole structure created by the health care reform law starts to fall apart,’ said
Gretchen Young, senior vice president-health policy at the
ERISA Industry Committee in Washington.”).
53. Clerk of the U.S. House of Representatives, “Final
Vote Results For Roll Call 154, H.R. 45, To Repeal The
Patient Protection And Affordable Care Act And Health
Care-Related Provisions In The Health Care And Education Reconciliation Act Of 2010,” http://clerk.house.gov/
evs/2013/roll154.xml (accessed June 6, 2013).
54. See Glenn Harlan Reynolds, “A revolution in
the works? Column,” USA Today, February 4, 2013,
http://www.usatoday.com/story/opinion/2013/02/04/
americans-unhappy-government-convention-column/1887593/ (accessed June 6, 2013). (“According to
a Pew poll released last week, more than half of Americans view government as a threat to their freedom. And
it’s not just Republicans unhappy with Obama, or gun
owners afraid that the government will take their guns:
38% of Democrats, and 45% of non-gun owners, see the
government as a threat. Add this to another recent poll
in which only 22% of likely voters feel America’s government has the ‘consent of the governed,’ and you’ve got
a pretty depressing picture -- and a recipe for potential
trouble. Governments operate, to a degree, by force, but
ultimately they depend on legitimacy. A government that
a majority views as a threat, and that only a small minority
sees as enjoying the consent of the governed, is a government with legitimacy problems.”); Glenn Reynolds, interviewed by Russ Roberts, “Glenn Reynolds on Politics,
the Constitution, and Technology,” EconTalk, February
13, 2013, http://www.econtalk.org/archives/2013/02/
glenn_reynolds.html (accessed June 6, 2013). (“Guest
[Glenn Reynolds]: Here’s the problem with public officials…deciding to ignore the Constitution. If you are the
President, if you are a member of Congress, if you are a
TSA agent, the only reason why somebody should listen
to what you say instead of horse-whipping you out of
town for your impertinence is because you exercise power
via the Constitution. If the Constitution doesn’t count,
you don’t have any legitimate power. You are a thief, a
brigand, an officiant busybody, somebody who should be
tarred and feathered and run out of town on a rail for
trying to exercise power you don’t possess. So…if we are
going to start ignoring the Constitution, I’m fine with
that; the first part I’m going to start ignoring is I have
to do whatever they say. [Host] Russ [Roberts]: But his
argument is that we already ignore the Constitution. It’s
not really much of a binding document. Guest: Oh, well
then I’m free to do whatever I want. And actually, that is
a damning admission. Because what that really says is: If
you believe [Louis Michael] Seidman’s argument, if you
believe that we already ignore the Constitution anyway
is that in fact the government rules by sheer naked force
and nothing else. If that’s what you believe, all this talk
of revolution suddenly doesn’t seem so crazy and seems
almost mandatory. ”)
55. Timothy Stoltzfus Jost, “Yes, the Federal Exchange
Can Offer Premium Tax Credits,” Health Reform Watch,
September 11, 2011, http://www.healthreformwatch.
com/2011/09/11/yes-the-federal-exchange-can-offerpremium-tax-credits/ (accessed June 6, 2013). (“But now
we seem to be stuck with the textualists delight: a statute
whose words clearly say what Congress clearly did not
mean.”).
56. Tom Howell Jr., “Sebelius: ‘Help us Speed up’
Health Care Rollout,” Washington Times, February 4,
2013,
http://www.washingtontimes.com/news/2013/

feb/4/sebelius-obamacare-here-stay-needs-states-help/
(accessed June 6, 2013).
Image 1: Image courtesy of 401(K) 2013
Image 2: Image courtesy of winifredxoxo via Flikr

Michael F. Cannon is the Cato Institute’s director
of health policy studies. Previously, he served as a domestic policy analyst for the U.S. Senate Republican
Policy Committee, where he advised the Senate leadership on health, education, labor, welfare, and the
Second Amendment. Cannon has appeared on ABC,
CBS, CNN, CNBC, C-SPAN, Fox News Channel, and NPR. Cited by the Washington Post as “an
influential health-care wonk at the libertarian Cato
Institute,” his articles have been featured in The Wall
Street Journal, USA Today, the Los Angeles Times,
the New York Post, the Chicago Tribune, the Chicago Sun-Times, the San Francisco Chronicle, Huffington Post, Forum for Health Economics & Policy,
Health Matrix: Journal of Law-Medicine, and the
Yale Journal of Health Policy, Law, and Ethics. Cannon is the co-editor of Replacing Obamacare: The
Cato Institute on Health Care Reform and coauthor
of Healthy Competition: What’s Holding Back Health
Care and How to Free It. He holds a bachelor’s degree
in American government (BA) from the University of
Virginia, and master’s degrees in economics (MA) and
law & economics (JM) from George Mason University.

Spring 2013 Vol. 14, No. 1

41

