
In the current Doha Round of World
Trade Organization talks, negotiations are
now under way on the arcane, highly tech-
nical, and intensely controversial subject of
antidumping rules. On the agenda are pos-
sible changes to the WTO Antidumping
Agreement, which sets the standards that
govern national antidumping laws.

In the United States, current antidump-
ing rules enjoy strong political support.
Defenders of the status quo allege that
changes to the Antidumping Agreement will
“weaken” the U.S. law and thereby expose
American industries to unfair, “dumped”
competition. In response to such concerns
and at the United States’ insistence, the
Doha declaration that launched the new
antidumping talks insists on “preserving the
basic concepts, principles and effectiveness of
[the Antidumping Agreement] and [its]
instruments and objectives.”

Fears of weakening the U.S. law are mis-
placed. The object of WTO negotiations is
not to weaken national antidumping laws
but to improve them—by curtailing ram-

pant abuses that allow trade-restrictive
antidumping remedies to punish normal,
healthy, import competition. Such abuses
run afoul of what supporters of antidump-
ing claim is the purpose of the laws: name-
ly, to ensure a “level playing field” by target-
ing “unfair” trade practices that reflect
underlying market distortions. Accordingly,
changes to antidumping rules are needed to
bring national laws into conformity with
the basic principles, concepts, and objectives
of the Antidumping Agreement. 

This paper sets forth a detailed road map
for the WTO antidumping negotiations. We
start by fleshing out the basic concepts, prin-
ciples, and objectives of the Antidumping
Agreement—as elucidated by the justifica-
tions for antidumping laws offered by the
U.S. government and prominent supporters
of the U.S. law. Working from that founda-
tion, we then outline 21 reform proposals
designed to improve antidumping laws’ aim
and limit the collateral damage inflicted on
business practices that have nothing to do
with “unfair trade.”
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Introduction

In November 2001, representatives of 142
countries convened in Doha, Qatar, and launched
a new round of global trade negotiations.
Included on the agenda of this Doha Round of
World Trade Organization talks is the arcane,
highly technical, and intensely controversial sub-
ject of antidumping rules. Specifically, talks will
focus on possible changes to the existing WTO
Antidumping Agreement, which governs what
WTO member states can and cannot do to pro-
tect domestic industries from “dumped” or
“unfairly priced” import competition.1

The WTO antidumping negotiations face
strong political opposition in the United
States. According to that opposition, any
change in the WTO Antidumping Agreement
threatens to “weaken” the U.S. antidumping
law and so expose American industries to
unfair foreign competition. Such concerns are
reflected in the “trade promotion authority”
(TPA) legislation passed by Congress in
August 2002. Language in the bill instructs the
president, in any trade negotiations, to

preserve the ability of the United States
to enforce rigorously its trade laws,
including the antidumping, countervail-
ing duty, and safeguard laws, and avoid
agreements which lessen the effective-
ness of domestic and international disci-
plines on unfair trade, especially dump-
ing and subsidies, in order to ensure that
United States workers, agricultural pro-
ducers, and firms can compete fully on
fair terms and enjoy the benefits of reci-
procal trade concessions.2

Nearly identical language was incorporated
into a resolution passed by the House of
Representatives on November 7, 2001, on the
eve of the Doha ministerial conference. That
resolution passed by a vote of 410 to 4.3 And 62
senators signed a letter to the president in May
2001 warning him not to agree to any trade
deals that would weaken the antidumping or
other trade remedy laws. “Unfortunately, some

of our trading partners, many of whom main-
tain serious unfair trade practices, continue to
seek to weaken these laws,” the letter stated.4

The TPA legislation almost included an amend-
ment that would have provided for the denial of spe-
cial “fast-track” voting procedures (i.e., an up-or-
down vote by Congress without amendments and
within specified time periods) to those parts of any
trade agreement that made changes to antidumping
rules. This so-called Dayton-Craig amendment
passed in the original Senate TPA bill but was even-
tually dropped in conference committee.

Mindful of domestic political pressures,
both the Clinton and Bush administrations
strongly opposed inclusion of antidumping on
the negotiating agenda for the new round. The
Clinton administration refused to budge on
the issue, and the resulting impasse between
the U.S. government and other WTO mem-
bers was one of the major contributors to the
failure to launch a new round at the Seattle
ministerial conference in 1999.5 The Bush
administration sought to continue its predeces-
sor’s position but ultimately bowed to over-
whelming international pressure and agreed at
Doha to put antidumping rules on the table.

Although the U.S. government made that
important concession, it still sought to limit the
scope of WTO negotiations. Specifically, at
U.S. insistence, the provision in the Doha min-
isterial declaration that authorizes antidump-
ing talks reads in relevant part:

In light of experience and of the increas-
ing application of these instruments by
Members, we agree to negotiations
aimed at clarifying and improving disci-
plines under the [Antidumping
Agreement], while preserving the basic con-
cepts, principles and effectiveness of [the
Agreement] and [its] instruments and
objectives. . . . In the initial phase of the
negotiations, participants will indicate the
provisions, including disciplines on trade
distorting practices, that they seek to clarify
and improve in the subsequent phase.6

The commitment to preserve the “basic
concepts, principles and effectiveness” of the
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agreement and its “instruments and objectives”
was inserted after an effort by the United
States to limit the scope of permissible changes
to antidumping rules. The inclusion of “disci-
plines on trade distorting practices” on the
negotiating agenda may open the door to
changes that expand national governments’
authority to apply antidumping remedies.

The resistance to changes in the WTO
Antidumping Agreement is based on a funda-
mental misunderstanding of what antidump-
ing laws actually do in practice. Those laws are
defended as necessary bulwarks against unfair
trade practices. But antidumping laws—in the
United States and dozens of other countries—
have little to do with targeting unfair trade
under any plausible definition of that term.
Stiff antidumping duties are routinely imposed
against products of foreign firms that are
engaged in perfectly normal and unexception-
able commercial practices. At the root of the
problem are serious flaws in the current rules
for conducting antidumping investigations.
Because of those flaws, there is at present very
little connection between the stated objectives
of antidumping policy and the actual effects of
antidumping actions.

Accordingly, the fear that changes in WTO
antidumping rules will expose American
industries to unfair competition is entirely mis-
placed. Significant changes in those rules are
needed, not to “weaken” national laws, but to
improve them by closing the yawning gap
between what they are supposed to do and
what they actually do. 

The newly launched Doha Round of WTO
talks offers the chance to close that gap.
Although the U.S. government attempted to
limit the scope of negotiations with restrictive
language in the Doha ministerial declaration, a
proper reading of that language makes clear that
far-reaching changes in antidumping rules are
not precluded. Indeed, that language—with its
emphasis on the basic concepts, principles, and
objectives of the Antidumping Agreement—
provides an excellent point of departure for pro-
ductive negotiations.

WTO antidumping negotiations remain in
their preliminary stages, so the timing is propi-

tious for creative thinking about how negotia-
tions should proceed. In this paper we attempt
to outline a road map for WTO antidumping
negotiations in the Doha Round. We begin
with the language of the ministerial declaration
and then proceed to identify the basic con-
cepts, principles, and objectives of the
Antidumping Agreement—as delineated, not
by critics of antidumping practice, but by the
U.S. government and policy experts who sup-
port the use of antidumping remedies. We then
examine how antidumping laws actually work
in practice and compare that reality with the
purposes those laws are supposed to serve.

That examination defines the basic work
program of current and future WTO antidump-
ing negotiations: to reduce the gap between con-
temporary antidumping practice and the
agreed-upon concepts, principles, and objectives
of the Antidumping Agreement. We then elab-
orate upon that basic mission with detailed
analysis of the specific changes that are needed
in the Antidumping Agreement.

Identifying Antidumping’s
Objectives

WTO antidumping negotiations should
begin at the beginning by attempting to define
the basic concepts, principles, and objectives of
the Antidumping Agreement. No such
attempt has been made in any previous WTO
or General Agreement on Tariffs and Trade
negotiations. That is an oversight whose cor-
rection is long overdue.

The oversight may be explained by the fact
that antidumping has been around much
longer than the multilateral trading system.
Antidumping laws originated in the early years
of the 20th century; the U.S. law, for example,
dates back to 1921,7 and laws in Canada,
Australia, New Zealand, Great Britain, and
France go back even further. These laws thus
predate even the original 1947 GATT treaty,
Article VI of which provides basic authority for
national governments to apply antidumping
remedies. Subsequent negotiations to elaborate
multilateral standards for the use of antidump-
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ing remedies—the Kennedy Round talks that
produced an Antidumping Code in 1967, the
Tokyo Round talks that revised that code in
1979, and the Uruguay Round talks that pro-
duced the current 1994 WTO Antidumping
Agreement—simply assumed the background
fact of national antidumping laws without
making any effort to establish a consensus on
why such laws are needed or what purposes
they are meant to serve.

With so much water under the bridge, why
focus now on what might be considered
abstract or theoretical issues? The most obvious
reason lies in the language of the ministerial
declaration that launched the Doha Round.
That declaration authorizes negotiations to
amend the existing Antidumping Agreement
“while preserving the basic concepts, principles
and effectiveness of [the Agreement] and [its]
instruments and objectives.” To ensure that
negotiations do not exceed the scope of this
limiting language, it is necessary for parties to
determine in the first instance what the basic
concepts, principles, and objectives actually are.

Furthermore, antidumping negotiations
promise to play a critical role in determining
the overall success of the Doha Round. In prior
rounds, antidumping was at best a second-tier
issue. The United States and what is now the
European Union accounted for the over-
whelming majority of antidumping cases, and
they were united in opposing anything but
marginal changes in their laws. Although many
other countries may have had an interest in
restricting antidumping abuses, none with any
bargaining power made that interest a top pri-
ority. Consequently, the United States and the
European Union were able to contain
antidumping reform initiatives within narrow
limits without any real sacrifice of their own
major negotiating objectives.

This time, the situation is different. With the
proliferation of antidumping laws in recent years,
the threat that antidumping abuses pose to the
world trading system has become an issue of
intense and widespread concern. There was over-
whelming support for the inclusion of antidump-
ing on the agenda of the Doha Round; indeed, the
United States was completely isolated in opposi-

tion. As negotiations proceed, many countries can
be expected to push antidumping reform as one of
their top priorities. Accordingly, the course of the
antidumping negotiations is likely to have impor-
tant implications for the overall outcome of the
round. Even if the U.S. government persists in
resisting major antidumping reforms, it has a com-
pelling interest in avoiding a rancorous deadlock
that jeopardizes its own negotiating priorities. 

Unless some common ground is first estab-
lished, negotiators with opposing interests will
simply talk past each other. Antidumping
negotiations are simultaneously highly techni-
cal and intensely controversial: the details are
comprehensible only to experienced specialists,
and the general subject matter is one on which
views are sharply conflicting and strongly held.
That combination is a recipe for impasse and
acrimony, not productive results.

A preliminary focus on defining the basic
concepts, principles, and objectives of the
Antidumping Agreement could help avoid a
deadlock that might wreck the whole round. In
many other contentious sectors—for example,
agriculture and services—parties have made
progress by agreeing on basic principles with a
commitment to gradual (if unspecified) imple-
mentation of those principles in the future.
Such an approach might be the only way for
the U.S. government to reconcile its present
opposition to significant changes in the
Antidumping Agreement with its overriding
interest in a successful round. If the United
States were to accept a clear definition of the
basic concepts, principles, and objectives of the
Antidumping Agreement, other countries
might be satisfied with fairly modest changes
to it in the current round. The U.S. government
could then remove the antidumping issue as an
obstacle to its own major negotiating objectives
and ultimately bring home an agreement that
keeps controversial changes to U.S. law within
tolerable limits.

Meanwhile, supporters of antidumping
reform have a strong interest in initial discus-
sions on basic concepts, principles, and objec-
tives. Such discussions, if conducted properly,
could significantly strengthen the reformers’
bargaining position. Specifically, they could
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enable reformers to claim the rhetorical high
ground of support for “fairness” and a “level
playing field.”

At present, defenders of antidumping stake
their case on the grounds of “fairness” and a
“level playing field.” Any efforts to change cur-
rent practice, they claim, are really just plots to
“weaken” existing laws and create “loopholes” for
unfair traders. Defenders of antidumping thus
define the debate as a conflict between a level
playing field on the one hand and unfair traders
on the other. Those terms, needless to say,
strongly favor maintenance of the status quo.

Defenders of antidumping have been able to
create and hold this rhetorical advantage
because they have never been required to define
“fairness” and “level playing field” or explain how
current antidumping rules advance those
admirable-sounding goals. They simply assert
the connection between current antidumping
rules and fairness and rely on the complexities of
the law’s methodologies to shield their assertion
from scrutiny. For decades that strategy has been
tremendously successful.

Negotiations aimed at fleshing out the basic
concepts, principles, and objectives of the
Antidumping Agreement could allow antidump-
ing reformers to call their opponents’ bluff. If the
much-invoked level playing field were actually
defined—if the specific circumstances that sup-
posedly give rise to unfair trade were spelled out
and the criteria for distinguishing those circum-
stances from normal conditions of competition
were clearly delineated—then antidumping
reformers could argue with considerable force
that the imposition of antidumping duties in any
other circumstances amounts to simple protec-
tionism. Antidumping reformers could turn their
opponents’ traditional rhetorical advantage
against them and claim with justice that they, not
defenders of the status quo, are the ones truly
concerned with fairness.

They could, in other words, redefine the
terms of the debate. Instead of a choice
between the level playing field and unfair
traders—with defenders of antidumping on
the side of the angels—the debate would now
offer a choice between a level playing field and
old-fashioned protectionism. Supporters of

antidumping would at last find themselves on
the negotiating defensive.

The effects of changing the terms of debate
would be felt within the WTO negotiations
themselves, and also in U.S. domestic politics.
Within the WTO, antidumping reformers
would be better able to recruit allies and isolate
their opponents. Their position would be both
more attractive and easier to understand, and
their ability to persuade fence sitters to join their
cause would be correspondingly enhanced.
Antidumping reformers were able to force the
United States to accept antidumping negotia-
tions in Doha only because they succeeded in
isolating the United States diplomatically. If
they hope to achieve significant reforms in the
present negotiations, they will once again have
to rally world opinion to their side. This time
the task will be considerably more difficult.
Building a consensus on what antidumping is
supposed to do (and on the fact that it isn’t
doing its job properly) would aid the needed
diplomatic effort immensely.

Meanwhile, in the United States, a debate
that highlighted the contrast between
antidumping’s objectives and its current prac-
tice could drive a wedge between hard-core
supporters of the status quo and more casual
supporters. The hard core is concerned primar-
ily with the interests of import-competing
industries (notably the steel industry) that use
the law regularly. To those supporters, results
are all that count: anything that makes it easier
for domestic industries to win protection
makes the law better, and anything that makes
protection harder to achieve is a step backward.
That standard, of course, has nothing to do
with any notions of fair trade; it is a protec-
tionist standard, pure and simple.

On the other hand, many U.S. supporters of
the antidumping law are not so blatantly results
oriented. Rather, they are attracted to the idea
of a level playing field and believe that
antidumping remedies work to secure that
noble-sounding objective. If those casual sup-
porters could be made aware of the disconnect
between the law’s appealing rhetoric and how
the law really works, they might be more
amenable to changes in antidumping rules—or
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at least less hostile to such changes. WTO
negotiations that focused initially on
antidumping’s basic concepts, principles, and
objectives would illuminate that disconnect,
thereby helping to reduce casual supporters’
attachment to the antidumping status quo.
That change in the U.S. political climate could
lead in turn to a more accommodating U.S.
position at the negotiating table.

Defining the
“Level Playing Field”

What are the basic concepts, principles, and
objectives of the Antidumping Agreement? The
agreement itself is silent on those matters. It
establishes standards for how antidumping inves-
tigations are to be conducted and remedies
imposed, but it says nothing about why dumping
is a problem in the first place. The agreement, in
other words, defines the “solution,” but not the
problem that it supposedly solves. We therefore
must look outside the agreement for guidance.

We propose to look for that guidance in the
statements of the U.S. government and promi-
nent supporters of the U.S. antidumping law.
There are many sound reasons why this approach
makes sense. The United States is the world’s
leading antidumping user.8 In the international
arena, the U.S. government has been the leading
defender of the need for “strong” antidumping
remedies. In the current WTO negotiations, the
United States is expected to be the most formi-
dable opponent of any changes to the
Antidumping Agreement that might “weaken”
national laws. Accordingly, if it can be shown that
existing antidumping rules do a bad job of
addressing the problem of dumping as U.S.
antidumping supporters define that problem, the
strongest possible case for changing the rules will
have been made.

The U.S. government recently issued a posi-
tion paper on the “Basic Concepts and
Principles of the Trade Remedy Rules” in the
Doha Round antidumping negotiations.9 This
paper provides an excellent starting point for
understanding the problem that antidumping
laws supposedly solve.

The Bush administration’s position paper
adopts what has become the standard refrain of
U.S. antidumping supporters: that antidumping
measures are needed to offset artificial competitive
advantages created by market-distorting government
policies. According to the document, “Effective
trade remedy instruments are important to
respond to and discourage trade-distorting govern-
ment policies and the market imperfections that
result.”10 Specifically, the U.S. government argues,
government policies can create “artificial” competi-
tive advantages that may be distinguished from the
“real” competitive advantages that arise in normal
market competition:

Ideally, companies and nations would
compete in the international market-
place on the basis of real comparative
advantages such as natural resource
endowments, labor skills and abun-
dance, availability of capital, and tech-
nological innovation. Faced with the
true relative prices of these production
factors, companies and nations would
gravitate towards producing and
exporting those products in which they
have a relative cost advantage and buy-
ing/importing those products in which
they do not have this advantage. . . .

However, government attempts to
create artificial advantages distort
market signals indicating where the
most profitable business opportunities
are found. Such distortions can lead to
chronic oversupply by inefficient pro-
ducers on the one hand, and the clo-
sure of otherwise efficient and com-
petitive facilities on the other. . . . In
short, market-distorting practices
reduce worldwide economic efficiency,
thereby diminishing the gains to all
Members from international special-
ization and exchange based on com-
parative advantage.11

This formulation of the problem that gives
rise to antidumping laws differs somewhat from
the others discussed below in that it focuses on
efficiency rather than fairness. The Bush admin-
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istration has focused on the losses to worldwide
economic efficiency caused by market-distorting
practices; the usual focus, however, is on the
unfairness to national industries that must face
foreign rivals with artificial (i.e., government pol-
icy–caused) competitive advantages. There is no
necessary conflict between the differing
emphases, however.12 And in either case, the bot-
tom line is the same: antidumping measures are
needed to neutralize artificial competitive advan-
tages and restore the so-called level playing field.

The Bush administration’s paper goes on to
identify dumping as particular pricing practices
that reflect the underlying existence of govern-
ment policy-caused market distortions.
Specifically, the paper states that dumping takes
the form of either “international price discrimina-
tion” or “export pricing at levels below the cost of
production plus a reasonable amount for selling,
general and administrative expenses and profit.”13

That definition tracks the one normally supplied
by U.S. supporters of antidumping, although the
second half of the Bush administration’s defini-
tion is more expansive than the usual formulation.
Typically, as discussed below, dumping is defined
as either international price discrimination or
sales below the cost of production.

The pricing practices that constitute dumping,
however that term is precisely defined, are prob-
lematic because they supposedly are the conse-
quence of market-distorting government policies.
The Bush administration’s paper offers little detail
here, but the one example it gives is typical of those
provided by U.S. antidumping supporters:

A government’s industrial policies
or key aspects of the economic system
supported by government inaction can
enable injurious dumping to take
place. . . . For instance, these policies
may allow producers to earn high
profits in a home “sanctuary market,”
which may in turn allow them to sell
abroad at an artificially low price. Such
practices can result in injury in the
importing country since domestic
firms may not be able to match the
artificially low prices from producers
in the sanctuary market.14

As will be seen in the discussion that fol-
lows, the association between dumping and
“sanctuary markets” figures prominently in the
justifications for antidumping laws offered by
supporters of the U.S. law.

The Bush administration’s interpretation of
the basic concepts, principles, and objectives of
the Antidumping Agreement shows consider-
able continuity with the line taken by the
Clinton administration in another document
that attempted to justify the use of antidump-
ing measures. That earlier document goes into
greater depth than the Bush administration’s
position paper and also accords more closely
with the formulations of antidumping policy
made by other prominent supporters of the
U.S. law. Accordingly, the Clinton administra-
tion’s paper merits detailed analysis.

The document in question is a 1998 sub-
mission by the U.S. government to the WTO
Working Group on the Interaction of Trade
and Competition Policy.15 Some members of
that working group had asserted that
antidumping laws should be judged by the
standards of competition policy—in other
words, on the basis of whether they promote
consumer welfare by targeting anti-competi-
tive conduct. In the submission in question, the
Clinton administration argued vociferously
against that approach:

Stated simply, the antidumping rules
and competition laws have different
objectives and are founded on differ-
ent principles, and they seek to reme-
dy different problems. If the
antidumping rules were eliminated in
favor of competition laws or modified
to be consistent with competition pol-
icy principles, the problems which the
antidumping rules seek to remedy
would go unaddressed.16

In making its case, the submission expounds
at considerable length on antidumping rules’
underlying objectives and principles—to define
the problems that antidumping rules seek to
address. Accordingly, the Clinton administra-
tion’s paper offers illuminating insights into
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what the basic concepts, principles, and objec-
tives of the Antidumping Agreement might be. 

The Clinton administration’s paper defines
dumping as “a situation where an exporter sells
its product abroad at lower prices than it does
at home or at prices that are below cost, which
causes ‘material injury’ to producers of the
product in the importing country.”17 It then
asserts that the need for antidumping rules
arises from “imperfections in the multilateral
trading system.” Specifically, dumping is gen-
erally the result of government policies in the
dumping exporter’s home market:

Although some dumping may be due to
business advantages and market segmen-
tation which have arisen in response to
commercial forces, more typically it is a
government’s industrial policies or key
aspects of the national economic system
which a government has created, promot-
ed or tolerated that enables injurious
dumping to take place.18

The 1998 U.S. submission identifies the
following industrial policies as possibly giving
rise to dumping: high tariffs or nontariff barri-
ers that exclude foreign competition, regula-
tions that restrict domestic competition, the
absence of adequate competition laws to coun-
teract private anti-competitive conduct, price
controls that set artificially high prices for the
exported product or artificially low prices for
inputs for the exported product, and govern-
ment subsidies that give foreign producers an
artificial cost advantage or that result in excess
capacity. “Although these policies take on many
different forms,” the paper states, “they provide
similar artificial advantages to the benefitting
producers.” The paper then elaborates:

Specifically, these policies enable the ben-
efitting producers to charge higher than
competitive prices in their home mar-
ket—what can be thought of as a “sanc-
tuary market”—and, as a result, to realize
increased profits. If the government’s
policies have the effect of lowering the
producers’ unit costs, the producers may

benefit even when they maintain current
home market prices. . . . Absent interven-
tion by their own government, competing
producers in export markets are at a dis-
advantage and often suffer injury, such as
lost market share, because they cannot
match the low pricing from producers in
the home market.19

The 1998 paper goes on to address how dif-
ferences in national economic systems can
result in dumping. For example, in countries in
which social pressures or policies inhibit layoffs
during downturns, labor costs are more fixed
than variable. In such settings, producers may
choose to sell below full costs instead of laying
off unneeded workers. In other words, they will
“export [their] unemployment to the other
country’s industry.”20 In another scenario, pro-
ducers rely more heavily on debt in countries
with poorly developed equity markets. They
may find it necessary to sell below cost to ser-
vice their debt obligations, whereas producers
with lower debt-equity ratios might cut back
production during slumps. The paper also
identifies other situations—the presence of
large, conglomerate business groupings with
noncommercial access to financing; cut-throat
pricing encouraged by a policy of adopting
“market stabilization” cartels on the basis of
precartel production levels; state planning
regimes with quantitative export targets—in
which differences in national economic struc-
tures can lead to dumping.

In sum, the Clinton administration’s paper
traces the roots of dumping to anti-market
policies and institutions. The resulting sup-
pression or distortion of market competition
yields either abnormally high prices in the
home market or abnormally low prices in
export markets—or both. Those artificial pric-
ing patterns are the problem supposedly
addressed by antidumping rules. According to
the 1998 U.S. paper:

[T]he antidumping rules simply seek
to remove unfairness and create a
“level playing field” for producers and
workers. It therefore may be more
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appropriate to view the antidumping
rules as a judgment by the importing
country that it will not accept low-
priced or below-cost imports—even if
its immediate overall economic wel-
fare would be enhanced—to the
extent that acceptance means forcing
its producers and workers to compete
against, and be injured by, foreign pro-
ducers receiving unfair advantages
from government policies or actions
which lead to significant differences in
economic systems.21

Other prominent supporters of the U.S.
antidumping law concur in the overall analysis
put forward by the Bush and Clinton adminis-
trations. Alan Wolff, counsel to the U.S. steel
industry and a leading lobbyist for the
antidumping status quo, also identifies two
types of dumping, “price-to-price dumping”
and “below-cost dumping.” In a 1995 speech
before the Steel Manufacturers Association, he
answered the question, “What gives rise to
dumping?” as follows:

Price-to-price dumping. Price-to-
price dumping can occur because the
dumping industry enjoys some degree
of market power in its domestic mar-
ket which enables it to maintain a
higher price in the home market than
in export markets. This may arise out
of protection of the home market from
import competition . . . ; the relative
absence of internal competition
because of the existence of a monopo-
listic, oligopolistic or cartelized market
structure; or some combination of
these factors. Absent such elements,
the domestic price and the world price
will equalize.

Below-cost dumping. Below-cost
dumping can occur because the indus-
try which is dumping possesses a
structural characteristic which enables
it to export its products below the cost
of production for a sustained period
without going out of business. Such

characteristics vary widely, but may
include the existence of some form of
government support, the ability to
cross-subsidize losses in one product
area with profits earned in other areas,
or simply enormous resources which
make it possible to sell at a loss for a
long period of time.22

Terence Stewart, another prominent attor-
ney who represents domestic industries in U.S.
antidumping investigations, takes a similar
line. The antidumping law, he argues, is
“designed to offset any artificial advantage that
flows from closed foreign markets, cross-subsi-
dization by multiproduct producers, govern-
ment largesse, or other factors having nothing
to do with comparative advantage.”23

Greg Mastel is probably the most promi-
nent supporter of the U.S. antidumping law in
the public policy community. A former analyst
with the Economic Strategy Institute and the
New America Foundation, he is the author of
Antidumping Laws and the U.S. Economy, a
stout defense of current rules.24 At present he
serves as chief trade counsel for the U.S. Senate
Committee on Finance; as a key staffer on the
Senate committee with primary jurisdiction
over trade policy, he plays an important role in
the ongoing debate over antidumping reform. 

Mastel’s views on the need for antidumping
rules align closely with those expressed in the two
U.S. government papers as well as those of Wolff
and Stewart. He identifies government interven-
tionism—whether targeted subsidies or the per-
vasive controls of nonmarket economies—as a
major cause of dumping. In particular, he pays
special attention to the interrelation between
dumping and sanctuary markets:

A secure closed home market or sanc-
tuary market encourages companies to
make aggressive production and expan-
sion decisions because they can be cer-
tain of selling a percentage of their pro-
duction at home at good prices. . . .
From a sanctuary market, it is also pos-
sible to dump in the markets of foreign
competitors to depress the profit mar-
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gins of those competitors and reduce
their funds available for investment in
R&D and marketing.

Companies from countries with open
markets do not enjoy this luxury. . . . Over
time, this puts companies in open-market
countries, such as the United States, at a
serious disadvantage in competition with
companies with sanctuary home markets.25

According to Mastel, a closed home market
allows a dumping strategy to work by main-
taining a price differential between the home
and export markets:

If a company engages in dumping and
its home market is open, the price differ-
ential will induce the company’s com-
petitors or other resellers to reexport
dumped products to the dumper’s home
market. These reexports would quickly
pull the home market price down to the
dumped price and erase home market
profits. Thus, a closed or restricted home
market is also a virtual precondition to a
successful dumping strategy.26

Mastel argues that sanctuary markets can be creat-
ed either by government-imposed trade barriers or
by government acquiescence in the “private-sector
protectionism” of anti-competitive collusion.

The justification of antidumping rules
advanced in these analyses differs sharply from
the popular view that antidumping is a remedy
for “predatory” private anti-competitive con-
duct. The Clinton administration’s WTO sub-
mission states flatly that “antidumping rules are
not intended as a remedy for the predatory
practices of firms or as a remedy for any other
private anti-competitive practices typically
condemned by competition laws.”27 Mastel
takes a similar view. “There are only a handful
of cases in recent history,” he writes, “in which
it reasonably can be argued that such a system-
atic predatory strategy was being followed.”28

Instead, the U.S. government, through two
administrations, and leading supporters of the
U.S. antidumping law argue that the law is
needed primarily to offset the effects of distor-

tions caused by the anti-market policies of for-
eign governments. Interventionist policies, it is
argued, can confer an “artificial” or “unfair”
competitive advantage on foreign producers,
allowing them to charge lower prices in export
markets than at home or to charge below their
cost of production. Antidumping remedies off-
set that artificial advantage and thereby restore
a “level playing field.”

This approach to defining the problem of
dumping offers a justification for antidumping
rules that can be distinguished from simple pro-
tectionism. Many forms of government inter-
ventionism do indeed distort markets and give
particular firms an artificial competitive advan-
tage. Although it remains highly debatable
whether trade barriers are the proper response to
such market distortions, at least it can be main-
tained plausibly that government policy–caused
market distortions are a legitimate problem in
international trade. The case for trade barriers
narrowly targeted at artificially advantaged firms
is clearly distinguishable from the case for
across-the-board protectionism.

Some of the analyses cited above, however,
suggest that dumping can also be the result of
purely private conduct. Thus, Wolff suggests that
price-discrimination dumping can occur because
of oligopolistic market power and that below-cost
dumping can be due to cross-subsidization by a
multiproduct firm. Stewart also cites cross-subsi-
dization as a possible cause of dumping.

This attempted extension of the definition of
dumping’s causes cannot survive careful scrutiny.
Many manufacturing industries are characterized
by oligopolistic competition, and virtually all
manufacturing enterprises are multiproduct
firms. Yet within the United States, there is no
regulation of price premiums earned by oligopo-
listic firms. For instance, it is not considered legal-
ly actionable that a company with a strong brand
name can use the strength of its brand to com-
mand a higher price. Likewise, there is no gener-
al regulation of cross-subsidies by multiproduct
firms. For example, a firm that makes razors and
blades may sell the former at or even below cost
in order to maximize revenue from the latter. If
domestic firms are completely free to engage in
such practices, one cannot argue plausibly that
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foreign producers who do exactly the same thing
are engaging in unfair trade.29 Any resort to
antidumping remedies in such situations is indis-
tinguishable from garden-variety protectionism.

Missing the Target?

Now that we have some sense of the problem
antidumping rules are supposed to solve, we can
turn to judging how well those rules actually
work. Are antidumping remedies reliably target-
ing artificial competitive advantages that result
from market-distorting government policies?
Or are they frequently missing their target? 

Unfortunately, there is a serious mismatch
between what antidumping rules actually do and
what their supporters say they are supposed to do.
Antidumping rules are supposed to impose trade
barriers only as a response to market distortions,
but as currently written and enforced they do a
terrible job of distinguishing between market dis-
tortions and normal, healthy competition.
Consequently, antidumping remedies frequently
punish foreign competitors for unexceptionable
business practices routinely engaged in by domes-
tic industries. In other words, there is a huge gap
between the basic concepts, principles, and objec-
tives of the Antidumping Agreement and current
antidumping practice.

First of all, antidumping rules are supposed
to identify instances of price discrimination or
below-cost sales. In fact, however, the method-
ologies used in antidumping investigations can
easily find dumping even when export prices
are above cost and the same as or higher than
prices in the home market. Consequently, the
margins of dumping calculated in investiga-
tions are often largely or totally artifacts of
flawed methodologies rather than evidence of
the targeted pricing practices.

Second, antidumping rules supposedly target
price discrimination and below-cost sales on the
ground that they are the consequences of under-
lying market-distorting government policies.
But the truth is that companies can charge dif-
ferent prices in different markets for perfectly
valid commercial reasons having nothing to do
with government interventionism. Likewise,

sales below cost often indicate the presence of
vigorous competition rather than any kind of
market distortion. Accordingly, if antidumping
rules are to target the effects of market distor-
tions without collateral damage to normal com-
petition, they must have some mechanism for
weeding out the “false positives.” Current
antidumping rules, however, lack any such
mechanism. As a result, antidumping rules fre-
quently punish foreign producers for business
practices having nothing to do with unfair trade.

Finally, antidumping remedies are supposed
to be limited to offsetting artificial competitive
advantages caused by market distortions. In
other words, they are supposed to produce a
“level playing field,” not slant the field in favor of
the domestic industry. To that end, antidumping
duties may be imposed only when dumping is
found to cause or threaten injury to the domes-
tic industry. Because of flaws in current rules,
however, remedies may be applied even when
alleged dumping from a particular import source
is not harming or even threatening to harm the
domestic industry. Furthermore, antidumping
remedies are frequently far in excess of what
would be needed to remedy any harm and thus
exceed the levels arguably needed to secure a
“level playing field.”

The flaws in current antidumping rules are
examined in great detail in two other Cato
Institute papers. First, we coauthored another
Cato Trade Policy Analysis published earlier this
year titled “Antidumping 101: The Devilish
Details of ‘Unfair Trade’ Law.”30 In that paper
we provide a detailed analysis of the procedures
and methodologies used in U.S. antidumping
investigations, illustrating the many subtle and
not-so-subtle ways in which the law is biased
against normal, healthy, foreign competition.
Second, in a 1999 Cato Trade Policy Analysis
titled “The U.S. Antidumping Law: Rhetoric
versus Reality,” Brink Lindsey presents a gener-
al overview of how dumping is calculated and
shows that current calculation methodologies
bear little relation to finding unfair trade.31

Rather than repeat at length the analyses and
findings of those papers here, we simply incor-
porate them by reference. Here we take the con-
clusion of those papers—that the U.S.
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antidumping law and, by extension, antidump-
ing laws around the world, are woefully deficient
in distinguishing between normal, healthy com-
petition and government-caused market distor-
tions—and examine its implications for the
WTO antidumping negotiations.

The fundamental problem with antidump-
ing rules today is their failure to limit the appli-
cation of antidumping remedies to instances of
unfair trade under any plausible definition of
that term. That failure defines the gap between
the basic concepts, principles, and objectives of
the Antidumping Agreement and current
antidumping practice. Closing that gap by
altering the provisions of the Antidumping
Agreement ought to be the goal of WTO
negotiations—in the present Doha Round and
in future rounds if need be.

Reforming the
Antidumping Agreement

Below we offer a number of specific proposals
for reforming the Antidumping Agreement—not
to “weaken” national antidumping laws, but to
improve them. For each proposal, we identify some
element of current antidumping practice that con-
flicts with the basic concepts, principles, and objec-
tives of the Antidumping Agreement. We explain
why the element in question is in need of reform
and then discuss how the proposed reform or
reforms would help to reduce the gap between
antidumping theory and antidumping practice.

In explaining why reforms are necessary, we
frequently illustrate our analysis with examples of
methodological distortions in current U.S.
antidumping practice. We do this, not because
the U.S. law is uniquely abusive, but simply
because data on U.S. antidumping cases are much
more accessible to us than equivalent data from
other countries. In particular, for purposes of this
study, we were able to gain access to the full evi-
dentiary record of 18 recent U.S. dumping deter-
minations. Accordingly, we were able to calculate
precisely how dumping margins would be affect-
ed if various methodological distortions were
removed—using the companies’ actual case data
and the actual computer programs of the U.S.

Department of Commerce for calculating dump-
ing margins. Those calculations offer telling illus-
trations of exactly how methodological distor-
tions in current antidumping rules can act to gen-
erate dumping margins out of thin air.

But reliance on U.S. examples should not be
taken as a suggestion that U.S. antidumping rules
are especially flawed or that the U.S. law ought to
be the prime target of WTO negotiations. On
the contrary, the methodological flaws that
plague the U.S. antidumping law are the norm
around the world, and changes in the WTO
Antidumping Agreement are needed to restrain
abuses across the board. As we documented in an
earlier paper, U.S. exports are now a leading target
of antidumping actions abroad—and a leading
victim of antidumping abuses.32 Accordingly, it
should be remembered that the U.S. government
has an “offensive” as well as a “defensive” posture
in antidumping negotiations.33

Require Evidence of Market Distortions
Critics of the antidumping status quo have

a long laundry list of complaints, but surely the
fundamental problem with current antidump-
ing practice is the failure to require any direct
evidence of underlying market distortions. 

The supposed justification for targeting
antidumping remedies at price discrimination
and below-cost sales is that those pricing prac-
tices reflect the existence of underlying, mar-
ket-distorting government policies. And,
indeed, unusually high home-market prices
can indicate a closed sanctuary market, and
sustained red ink can be a sign of subsidies or
“soft budget constraints.” But there is a host of
other possible explanations for international
price differences, most of which have nothing
to do with unfair trade under any plausible def-
inition of that term. Likewise with below-cost
sales: losses can be found in healthy, competi-
tive markets as well as in distorted markets.34

Unfortunately, current antidumping practice
includes no mechanism for weeding out “false pos-
itives”—for distinguishing between those instances
of targeted pricing practices that actually reflect
underlying market distortions and those that have a
perfectly innocent explanation. Under present rules,
sales at less than normal value are simply assumed
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to be unfair—an assumption that is often com-
pletely unsupportable. Consequently, antidumping
remedies are frequently imposed on exporters for
engaging in normal commercial conduct that has
nothing at all to do with unfair trade or an unlevel
playing field.

Antidumping remedies will routinely deviate
from the basic concepts, principles, and objec-
tives of the Antidumping Agreement so long as
this fundamental flaw remains uncorrected.
There are many possible approaches to address-
ing this problem, but we suggest the following
reforms. First, domestic industries should be
required to present evidence of underlying mar-
ket distortions in their antidumping petitions:

Reform Proposal 1: Article 5.2 of the
Antidumping Agreement should be
amended to require domestic industries
to provide credible evidence of underly-
ing market distortions in the antidump-
ing petition. If price-discrimination
dumping is alleged, the evidence must
indicate the existence of (1) tariffs sig-
nificantly higher than those in the
export market under investigation, (2)
nontariff barriers significantly higher
than those in the export market under
investigation, (3) government restric-
tions on competition in the home mar-
ket, or (4) government acquiescence in
private anti-competitive conduct. If
sales-below-cost dumping is alleged,
the evidence must relate to the existence
of (1) subsidies that allow persistent
losses to continue or (2) other govern-
ment policies that create a “soft budget
constraint” that allows persistent losses
to continue.

In addition, national antidumping authori-
ties should be required to make a finding of
underlying market distortions before initiating
an investigation as well as in their final deter-
mination of sales at less than normal value:

Reform Proposal 2: Article 5.3 of the
Antidumping Agreement should be
revised to require antidumping

authorities, before they initiate an
investigation, to find that the domes-
tic industry has provided credible evi-
dence of underlying market distor-
tions. Furthermore, Article 2 of the
Antidumping Agreement should be
amended to provide that authorities
may find dumping only if they deter-
mine, on the basis of credible evidence
provided by the domestic industry,
that the price discrimination or
below-cost sales found during the
investigation reflect the existence of
underlying market distortions as
alleged in the petition.

It should be noted that the reform proposal
above does not confer any new investigatory
powers on national antidumping authorities. Any
open-ended mandate to investigate “hidden”
trade barriers, anti-competitive conduct, or other
market distortions could easily lead to abusive
“fishing expeditions.” Responding to antidump-
ing questionnaires is already far too burdensome;
requiring respondents, under the threatened use
of “facts available,”35 to satisfy antidumping
authorities’ potentially limitless curiosity about
conditions in the home market would make a bad
situation immeasurably worse. Accordingly, in
the above proposal, findings by antidumping
authorities of underlying market distortions are to
be based on evidence provided by the domestic
industry in its petition and subsequent submis-
sions—not on any independent fact-finding by
the authorities themselves.

Procedural fairness dictates that respondents
in antidumping investigations should be able to
rebut the evidence of market distortions provid-
ed by the domestic industry. In particular, they
should be allowed to provide affirmative defens-
es to refute any causal connection between any
market distortions in the home market and the
pricing practices under investigation:

Reform Proposal 3: Article 6 of the
Antidumping Agreement should be
revised to give respondents the right
to present evidence that the pricing
practices under investigation are due
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to factors other than market distor-
tions in the home market. In investi-
gations of price-discrimination
dumping, respondents would have the
right to show, for example, that (1)
high home-market prices are due to
normal commercial factors (for exam-
ple, strong brand-name recognition);
(2) notwithstanding the existence of
high prices, the respondent does not
enjoy unusually high home-market
profits on sales of the subject mer-
chandise (and thus does not enjoy any
artificial competitive advantage); or
(3) the respondent’s home market is
too small for high profits in that mar-
ket to confer an artificial competitive
advantage in the export market under
investigation. In investigations of
sales-below-cost dumping, respon-
dents would have the right to show,
for example, that below-cost sales
were made (1) to maximize the contri-
bution to fixed costs; (2) to maximize
overall revenue of joint products,
products that share overhead, or com-
plementary goods; (3) to maximize
long-term revenue by exploiting
learning-curve effects or by building
long-term market position; or (4) oth-
erwise as part of a conscious strategy
to maximize long-term profits.
National antidumping authorities
must take this evidence into account
when determining whether the pric-
ing practices under investigation
actually reflect (rather than merely
coincide with) the existence of under-
lying market distortions.

The reform proposals above, if adopted,
would mark a significant departure from tradi-
tional antidumping policy. But the fact is that
traditional policy has been sharply at odds with
the basic concepts, principles, and objectives
that it supposedly serves. If the enormous gap
between antidumping rhetoric and antidump-
ing reality is to be closed, proposals along the
lines of those suggested above will be an essen-

tial element of the overall reform program.

Eliminate the Cost Test
Current antidumping rules fail to achieve

their supposed objectives on two basic levels.
First, as discussed above, they make no attempt
to connect the targeted pricing practices of
price discrimination and sales below cost to
underlying market distortions. Second, they do
a poor job of identifying actual instances of
price discrimination and below-cost export
sales. Because of methodological distortions in
the rules that define dumping, findings of sales
at less than normal value all too frequently have
little or nothing to do with the presence of
price discrimination or below-cost export sales.

The use of the “cost test” is probably the
single most egregious methodological distor-
tion in contemporary antidumping practice.36

Like many other distortions, it skews compar-
isons of home-market and export prices and
thereby artificially inflates dumping margins.
What is especially noteworthy about the cost
test, though, is that it operates to inflate dump-
ing margins under specific conditions that are
the complete opposite of those that supposed-
ly give rise to unfair trade.

The existence and extent of dumping are at
present determined by a comparison of export
prices to “normal value,” which is typically
based on prices in the foreign producer’s home
market. If adjusted export prices are lower than
normal value, dumping is said to exist; the dif-
ference between normal value and net export
prices, divided by net export prices, is the
dumping margin or dumping rate.

Under the cost test, home-market sales found
to be below the cost of production are excluded
from the calculation of normal value. In other
words, all export prices are compared to those of
only the highest (that is, above-cost) home-market
sales. This asymmetric comparison skews the cal-
culation in favor of finding dumping. 

In the U.S. antidumping cases we have
examined, the effect on dumping margins was
dramatic. As Table 137 indicates, each of the 17
cases against market-economy countries had
margins that were inflated by the cost test
(investigations of countries judged to be non-
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market economies use a different method for
calculating dumping in which the cost test is
irrelevant). In two cases, the calculated dump-
ing margin would have been zero had the cost
test not been administered. Most of the
remaining 15 would have had margins at least
50 percent lower than the rate ultimately cal-
culated. On average, the 17 cases would have
had margins 59.69 percent lower.38

What possible purpose could be served by
excluding below-cost home-market sales from
normal value? Remember that the theory
behind price-discrimination dumping is that
the foreign producer is enjoying an artificial
advantage because of a sanctuary market at
home. According to the theory, trade barriers
or other restrictions on competition cause
prices (and profits) in the home market to be
artificially high, thus allowing the foreign pro-
ducer to unfairly cross-subsidize cheap export
sales. Consequently, price differences between
the export market and the home market are
supposedly probative of unfair trade because
they might indicate the existence of a closed
sanctuary market in the foreign producer’s
home market. Whether those price differences
exist, though, cannot be fairly determined if all
the lowest home-market prices are excluded
from the comparison.

Moreover, the existence of below-cost sales
in the home market is actually affirmative evi-
dence of the absence of a sanctuary market. A
sanctuary market, after all, is supposed to be an
island of artificially high prices and profits. If
home-market sales at a loss are found in signif-
icant quantities, isn’t that a fairly compelling
indication that there is no sanctuary market?
But because of the cost test, it is precisely under
those conditions that dumping margins are
boosted significantly higher than they other-
wise would be. 

This absurd methodology clearly flies in the
face of the basic concepts, principles, and
objectives of the Antidumping Agreement. Yet
it is nonetheless specifically authorized under
Article 2.2.1 of the current agreement. Under
this authority, the cost test has become a cen-
tral feature of antidumping investigations. A
survey by one of this study’s coauthors of U.S.

antidumping cases over a three-year period
found that only 4 of 37 determinations in
which home-market sales were available as a
basis for normal value employed a pure com-
parison of home-market and U.S. prices. In 33
of 37 determinations, or 89 percent of the time,
the Commerce Department excluded some or
all home-market sales through use of the cost
test. The average dumping margin when the
cost test was used was 16.14 percent; by com-
parison, in the four determinations when the
cost test wasn’t employed, the average dumping
margin was only 4.00 percent.39

Because the cost test is explicitly authorized
in the current agreement, and because it is such
a regular feature of contemporary antidumping
investigations, resistance to reform in this area
will be fierce. And there is only one reform that
is adequate: outright elimination of the cost test.

The pretext for excluding below-cost sales
from normal value is that such sales are not “in
the ordinary course of trade.” While it might
make sense to exclude certain aberrant sales—
sales of obsolete inventory or of damaged
goods—there is no serious case that unprofitable
sales are outside the ordinary course of trade. In
normal, healthy, competitive markets, there is
nothing extraordinary at all about red ink—
especially on a product-specific rather than a
company-wide basis. It is absolutely routine for
companies to fail to cover full costs of produc-
tion on particular products at particular times.
Selling below full cost is often the rational, prof-
it-maximizing strategy. As long as variable costs
of production are covered by the selling price,
any contribution that price makes to covering
fixed costs is more than would be received if the
product did not sell at all, which is often the
alternative if the price is incrementally higher.

Accordingly, the Antidumping Agreement
should be revised to prohibit use of the cost test:

Reform Proposal 4: Article 2.2.1 of
the Antidumping Agreement should
be rewritten to make clear that exclu-
sion of home-market sales from the
calculation of normal value is permit-
ted only in the case of specified aber-
rational sales. In particular, sales must
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not be categorized as outside the ordi-
nary course of trade simply because
they are made at less than the full cost
of production. 

Until this reform is made, antidumping practice
will bear little relation to its stated justification of
remedying market distortions.

Revise Criteria for Use of  “Constructed Value”;
Eliminate Profit Component

Supporters of antidumping generally con-
tend that dumping takes two basic forms:
price-discrimination dumping and below-cost
dumping. For the former, the cost test dis-
cussed above and many other methodological
distortions discussed below ensure that actual
price discrimination is rarely targeted in
antidumping investigations, since comparisons
of prices are often badly skewed. Meanwhile,
the inclusion of profit in the calculation of
“constructed value” means that below-cost
export sales are never directly targeted.

The closest that current antidumping rules
come to examining whether export sales are
below cost is when constructed value is used as
the basis of normal value. Constructed value is the
U.S. term for an artificial price that is determined
by calculating the unit cost of production for a
given product and then adding some amount for
profit. Constructed value is used only when (1)
virtually all the foreign producer’s sales of the sub-
ject merchandise are to the export market under
investigation (that is, no “viable” home market or
third-country export markets exist); (2) there is a
viable comparison market for the merchandise,
but no models sufficiently similar to those sold in
the export market are sold there; or (3) all sales of
similar comparison-market models have been
excluded by the cost test.

Accordingly, antidumping rules are egregious-
ly misdesigned for the purpose of detecting
below-cost export sales. First of all, export sales
are compared to constructed value only under
exceptional circumstances that bear no relation-
ship whatsoever to the likelihood that export sales
may be below cost. If the problem to be addressed
is below-cost export sales, what does it matter
whether there are viable comparison markets, or

comparable comparison-market products, or
above-cost comparison-market products? Those
criteria are completely irrelevant and therefore
should not be preconditions for comparing export
prices to constructed value.

Accordingly, the Antidumping Agreement
should be amended to revise the criteria for use
of constructed value:

Reform Proposal 5: Article 2 of the
Antidumping Agreement should be
revised to provide for two alternative
bases of normal value: price-to-price
comparisons of export and home-
market sales (unmodified by any cost
test in the home market) and cost of
production (known in the United
States as constructed value). Which
basis is used will depend on the form
of dumping alleged by the petitioner.
In its petition the domestic industry
will allege either price-discrimination
dumping or below-cost dumping,
with appropriate corroborating evi-
dence. If a price-discrimination case is
initiated, normal value will be based
on home-market prices; if a below-
cost case is initiated, normal value will
be based on cost of production.

Furthermore, if the goal is to determine
whether export sales are below cost, then
export prices should be compared to actual unit
costs of production—not cost plus profit. An
ex-factory export price that is lower than the
cost of production plus profit indicates only
that the export price is below a certain level of
profitability. Yet supporters of antidumping
generally define dumping, not as “insufficient-
ly profitable” sales, but as below-cost sales. The
remedy should target the problem. 

It should be noted that the Bush adminis-
tration’s recent position paper on trade remedy
rules does define dumping more broadly to
include “export pricing at levels below the cost
of production plus a reasonable amount for
selling, general and administrative expenses
and profit”40—a formulation that tracks the
definition of constructed value under U.S. law.
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In support of this more expansive definition, it
can be argued that a “normal” profit is part of a
company’s cost of capital. In other words, a
company earning a subnormal return is selling
below its full economic costs, if above its full
accounting costs. Nevertheless, the Bush
administration’s definition goes beyond the
prevailing characterization of dumping—and
is unwarranted in doing so, since any claim that
low profitability is evidence of market distor-
tions is much weaker than is the case with
respect to outright losses. Determining exactly
what constitutes a normal rate of profit for a
given company in a given industry at a given
time is significantly more difficult than deter-
mining whether or not that company is losing
money. Moreover, low profits are generally sus-
tainable over much longer periods than are
outright losses. Persistent failure to earn com-
petitive returns can undermine a company’s
ability to make necessary investments and
thereby may lead eventually to outright losses;
it may also threaten the employment security
of the company’s management. Unlike sus-
tained losses, though, low profitability in and of
itself does not imperil a company’s solvency
and future as a going concern. Accordingly,
even chronically low profits are much less sug-
gestive of “artificial” market conditions caused
by government policies than is genuine red ink.

The present inclusion of profit in constructed
value serves to inflate dumping margins inappro-
priately.41 In 5 of the 18 actual U.S. dumping
determinations that we examined, constructed
value was used for at least some product compar-
isons. In 4 of those 5, the profit element influ-
enced the outcome. Had profit not been added to
constructed value, the average calculated dump-
ing margin would have been 11.02 percent lower
(Table 1). In particular, the margin reduction
would have been 22.80 percent in an investiga-
tion involving concrete reinforcing bars from
Moldova, 18.25 percent in an investigation of sta-
tic random access memories (SRAMs) from
Taiwan, and 13.91 percent in an investigation
concerning dynamic random access memories
(DRAMs) from Taiwan.

Those findings agree with earlier findings
made by one of the coauthors. In the 1998 U.S.

investigation of preserved mushrooms from India,
the Commerce Department calculated a dumping
margin of 7.94 percent for Dieng/Surya Jaya; if
profit had not been included, the margin would
have fallen to 4.88 percent—39 percent lower. In
the 1997 U.S. investigation of cut-to-length steel
plate from China, Liaoning’s dumping margin was
found to be 17.33 percent; it would have been only
5.43 percent—69 percent lower—if profit had not
been added to constructed value.42

The Antidumping Agreement should
therefore be amended as follows:

Reform Proposal 6: Article 2.2 of the
Antidumping Agreement should be
revised to exclude profit from the calcu-
lation of cost of production (known in
the United States as constructed value).

If negotiators are unable to make this reform,
an alternative, “second best” proposal is to revise the
way profit is calculated. Under current practice,
profit is usually calculated on the basis of above-cost
comparison-market sales only. Clearly, if an estimat-
ed amount for profit must be included in con-
structed value, then limiting consideration to only
the profitable sales distorts the actual profitability
picture, artificially inflating profits—and therefore
normal value, and therefore dumping margins.
Current practice can result in absurdly high
amounts for profit. For example, in the 1997 U.S.
investigation of melamine institutional dinnerware
from Taiwan, Chen Hao Taiwan was given a prof-
it rate of 25.77 percent; in the parallel investigation
of dinnerware from Indonesia, PT Multi Raya was
given a profit rate of 22.61 percent. The average
profit rate for the U.S. plastic products industry, by
contrast, was only 5.23 percent.43 The methodolo-
gy of using only above-cost sales for calculation of
profit routinely yields such absurd results.

Accordingly, if constructed-value profit is
retained, its calculation should be reformed:

Reform Proposal 7: If profit is not
excluded altogether from the calculation
of cost of production, it should be based
on actual representative profit rates for
the subject merchandise. Specifically,
profit rates should be based on average
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industry-wide profit rates derived from
public sources. In any event, profit should
never be calculated on the basis of the
foreign producer’s (or anyone else’s)
above-cost sales only.

While any inclusion of profit in constructed
value is inconsistent with the basic concepts,
principles, and objectives of the Antidumping
Agreement, the reform outlined above would at
least curtail some of the most egregious abuses
created by this methodological distortion.

Eliminate Use of Third-Country Sales in
Calculating Normal Value

Article 2.2 of the present Antidumping
Agreement provides for the use of third-country
sales as the basis of normal value under specified
circumstances—in particular, when the foreign
producer under investigation does not sell the
subject merchandise in its home market or sells
in insufficient volumes there to “permit a proper
comparison.” Although expressly allowed under
current antidumping rules, a comparison of
third-country prices to export prices has no
rational relation to the basic concepts, principles,
and objectives of the Antidumping Agreement.

Dumping, once again, is supposed to con-
sist of either international price discrimination
that reveals the existence of a sanctuary market
or below-cost sales that reveal some underly-
ing, market-distorting government policies. A
comparison of export and third-country prices
is incapable of identifying either phenomenon.
First, and most obviously, a comparison of
prices in the export market under investigation
to prices in other export markets says nothing
about whether the investigated sales are below
cost. Second, while differences between
export-market prices and third-country prices
can possibly show international price discrimi-
nation, they cannot reveal a sanctuary market.
Any foreign producer under investigation is an
“outsider” as far as all third-country markets are
concerned; it is hindered, not helped, by any
government barriers that block access to its
export sales. If for some reason the company is
earning higher prices in that third country, the
reason clearly is not that government-imposed

barriers are shielding it from competition. On
the contrary, it had to overcome any barriers
that were present in that third-country market
to be selling there at all. Meanwhile, prices
charged in a third country indicate nothing
about whether a firm’s home market is closed. 

Since a comparison of export-market and
third-country prices cannot possibly identify any
of the practices supposedly targeted by
antidumping policy, it follows that third-country
prices are an inappropriate basis for normal value.
Accordingly, the Antidumping Agreement needs
to be revised along the following lines:

Reform Proposal 8: Article 2.2 of the
Antidumping Agreement should be
amended to provide that, in the
absence of sufficient home-market
sales, there is no basis for an allegation
of price-discrimination dumping.

After this reform, the petitioning domestic
industries would still be able to allege below-
cost dumping in those cases where there are
insufficient home-market sales. But it would
no longer be possible to allege price-discrimi-
nation or sanctuary-market dumping when the
alleged sanctuary market doesn’t even exist.

Prohibit “Zeroing”
The practice of “zeroing” is one of the most

notorious distortions in current antidumping
methodology.44 It occurs in the final dumping
determination, when the foreign producer’s
export prices (whether individual transactions or
model-specific averages) are compared to nor-
mal value (usually average prices of comparable
home-market merchandise). When normal
value is higher than the export price, the differ-
ence is treated as the dumping amount for that
sale. When, however, the export price is higher,
the dumping amount is treated as equal to zero.
All dumping amounts are then added and divid-
ed by the aggregate export sales amount to yield
the company’s overall dumping margin.

Zeroing thus eliminates “negative dumping
margins” from the dumping calculation. In so
doing, it can create dumping margins out of
thin air. Consider the results of the 18 U.S.
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dumping determinations that we were able to
examine. All of the 17 determinations involv-
ing market economies had margins inflated by
zeroing. In 5 of the cases, the overall dumping
margin would have been negative. On average,
the margin results of the 17 cases would have
been 86.41 percent lower if zeroing had not
been employed (see Table 1).

The practice of zeroing has been found to
violate the current Antidumping Agreement.
In a case brought by India against the
European Union involving bed linen, the
WTO Appellate Body ruled in March 2001
that the EU’s practice was WTO-inconsis-
tent.45 The European Union has since changed
its practice as a consequence of the Appellate
Body’s ruling, but it still has not abandoned
zeroing completely.46

The practice of zeroing continues unabated
in other jurisdictions, most notably the United
States. The U.S. Department of Commerce
has thus far refused to alter its practice, dis-
missing the EU–Bed Linen case on the ground
that the United States was not a party. Given
the EU’s continued (if limited) use of zeroing,
the United States’ complete intransigence, and
the need generally to provide certainty for
worldwide antidumping practice, a revision of
the Antidumping Agreement to expressly pro-
hibit zeroing is called for:

Reform Proposal 9: Article 2 of the
Antidumping Agreement should be
revised to clarify that the practice of
zeroing is prohibited. Specifically,
when calculating dumping margins,
negative dumping amounts (i.e.,
instances in which export prices are
higher than normal value) should be
treated as such and given their full
weight in the calculation of the foreign
producer’s overall dumping margin.

Especially in light of the Appellate Body’s deci-
sion in the EU–Bed Linen case, this reform would
be in full accord with the basic concepts, principles,
and objectives of the Antidumping Agreement.
Any measurement of international price differ-
ences that recognizes differences in only one direc-

tion and systematically ignores differences in the
other direction has no methodological validity
whatsoever. Eliminating zeroing would help to
ensure that the price differences targeted by
antidumping remedies actually exist in reality and
are not just artifacts of skewed methodologies. 

To close the door on zeroing completely, it
would be helpful to supplement the reform
proposal above as follows:

Reform Proposal 10: Article 2.4.2 of
the Antidumping Agreement should
be amended to require that, in both
original investigations and administra-
tive reviews, dumping margins must be
calculated on the basis of comparing
average export prices to average nor-
mal values or else transaction-specific
export prices to transaction-specific
normal values. Comparisons of indi-
vidual export prices to average normal
values are never allowed.

Under the current Antidumping Agreement,
Article 2.4.2 provides that “in the investigation
phase” dumping margins shall “normally” be
established on the basis of comparing average
prices to average prices or transaction-specific
prices to transaction-specific prices. It does,
however, allow comparisons of individual export
prices to average normal values “if the authori-
ties find a pattern of export prices which differ
significantly among different purchasers, regions
or time periods.” The ostensible purpose of this
exception is to address instances of so-called tar-
geted dumping, in which unfairly low prices to
specific customers or regions or at specific times
are masked by higher prices otherwise.

The current wording of Article 2.4.2 creates
possible openings for the continued use of zero-
ing notwithstanding the Appellate Body’s opin-
ion in the EU–Bed Linen case. As explained
above (see endnote 46), the Appellate Body
concluded that zeroing is WTO-inconsistent
because it prevents true average-to-average
comparisons as called for by Article 2.4.2. This
reasoning leaves open the possibility that zero-
ing may be permissible when dumping is calcu-
lated another way. Indeed, since the agreement
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explicitly allows individual-to-average compar-
isons under certain circumstances, and since
those comparisons would yield exactly the same
results as average-to-average comparisons unless
zeroing is employed for the former, there is a
plausible argument that zeroing is implicitly
permitted under current WTO rules whenever
individual-to-average comparisons are allowed.

Thus, zeroing may be consistent with
Article 2.4.2 as currently worded in targeted
dumping cases. That is the EU’s position at
present.47 In addition, the United States claims
that Article 2.4.2’s reference to “the investiga-
tion phase” implies that average-to-average
comparisons are the rule only in investigations,
and that individual-to-average comparisons are
allowed generally in administrative reviews.
Accordingly, the U.S. Department of
Commerce currently uses average-to-average
comparisons in investigations and individual-
to-average comparisons in reviews—with
zeroing used in both methodologies.48 Thus,
even if the United States eventually loses a
WTO challenge along the lines of the EU–Bed
Linen case, it could continue to argue that
zeroing remains permissible, not only in target-
ed dumping situations during original investi-
gations, but also in all administrative reviews.49

A clear rule against individual-to-average
comparisons under any circumstances is neces-
sary to eliminate all uncertainty and ensure that
zeroing is completely abolished. As to concerns
about targeted dumping, allowing the imposi-
tion of customer-specific antidumping duty
rates would be preferable to the exaggeration of
overall duty rates that zeroing causes.

Eliminate Asymmetric Treatment of Indirect
Selling Expenses

Dumping calculations are not based on a
comparison of actual sales prices in the com-
parison and export markets. Rather, antidump-
ing authorities perform numerous adjustments
to actual sales prices and then compare the
adjusted “net” prices. The adjustments are
designed to produce “apples-to-apples” com-
parisons by taking into account differences in
transportation costs, physical characteristics,
credit terms, warranty terms, and other selling

expenses. If, however, adjustments are made
asymmetrically—that is, subtractions are made
from the export price but not from the home-
market price—dumping margins can be gener-
ated out of thin air.

At present a glaring asymmetry exists in the
treatment of indirect selling expenses in “con-
structed export price” situations. Under U.S. law,
indirect selling expenses are expenses that do not
vary directly with the volume of sales—sales staff
salaries, sales department overhead, and the like.
In export price situations—that is, when the for-
eign producer sells directly to an unrelated pur-
chaser in the export market—no adjustment is
made to export or home-market prices for such
indirect selling expenses. But in “constructed
export price” situations—when the foreign pro-
ducer sells to unrelated customers through a relat-
ed reseller in the export market—certain indirect
expenses are deducted. Specifically, all indirect
selling expenses incurred with specific respect to
the export market are deducted from the export
price, but the adjustment to home-market price
for home-market-related indirect selling expens-
es is capped at the amount of the export-market
indirect selling expenses. All home-market-relat-
ed indirect selling expenses in excess of the cap are
simply disregarded.

There is no possible justification for this
asymmetry. The policy of deducting export-
market indirect expenses is apparently based on
the assumption that resales by the reseller in the
export market are on a different level of trade—
and therefore that those resale prices include
additional expenses—than are direct sales by the
foreign producer in the home market. That
assumption, though, is completely arbitrary. It
may be that the reseller’s customers are large
national distributors, while the foreign producer
sells directly to small local wholesalers—in
which case the home-market price actually has
more of the distribution chain built into it than
does the export price. Why then should the
adjustment for home-market indirect selling
expenses be limited to the amount of similar
expenses incurred in the export market?

This asymmetry—known as the “CEP off-
set cap”—skews dumping calculations in the
direction of higher dumping margins.50 If
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export-market indirect expenses are greater
than equivalent home-market expenses, then
both are fully taken into account; if, however,
the home-market expenses are greater, they are
capped. The result in that case is an artificially
inflated normal value—and an artificially
inflated dumping margin.

As shown in Table 1, 10 of the 18 actual U.S.
cases we examined would have had lower
dumping margins if the asymmetry of the CEP
offset cap had been eliminated. For example, in
2 reviews involving tapered roller bearings from
Japan (one review involved “large” bearings; the
other involved “small” bearings), if no indirect
selling expenses had been deducted on either
side, the dumping margin in the large bearings
case would have been 25.55 percent lower, and
its rate in the small bearings case could have
been 15.84 percent lower. For the 10 determina-
tions involving CEP transactions, the average
effect of eliminating the deduction of indirect
selling expenses was to reduce the dumping
margin by 9.06 percent.

It makes no sense to adjust prices automat-
ically for indirect selling expenses. There is no
reasonable basis for assuming such overhead
costs are built directly into the selling price.
Stripping them out of the price, instead of cre-
ating fairer price comparisons, produces price
comparisons even more removed from the
actual market reality of real sales prices. This
artificiality is exacerbated by the asymmetry of
always deducting all export-market indirect
selling expenses while only partially deducting
equivalent home-market expenses. The proper
approach would be to end the automatic
deduction of any indirect selling expenses from
either the constructed export price or the
home-market price.

At present the Antidumping Agreement is
silent on the specific issue of the CEP offset
cap (although Article 2.4 does require a “fair
comparison” between export price and normal
value). Accordingly, supplemental language is
necessary to make clear that this arbitrary and
asymmetric distortion is prohibited:

Reform Proposal 11: Article 2.3 of the
Antidumping Agreement (which deals

with constructed export price situa-
tions) should prohibit the automatic
deduction of indirect selling expenses
from either the constructed export
price or the comparison-market price.
In situations where the related reseller’s
sales in the export market are deemed
to take place on a different level of
trade from sales in the home market,
differences in indirect selling expenses
might serve as one possible basis for
quantifying the appropriate level-of-
trade adjustment.

This reform would eliminate the asymmetry of
the CEP offset cap by eliminating indirect-
selling-expense deductions altogether in nor-
mal cases. As a result, price comparisons would
be fairer and more realistic—and the chances
of penalizing firms for normal commercial
conduct simply because of flawed methodolo-
gies would be correspondingly reduced.

Revise the Arm’s-Length Test
The Antidumping Agreement is currently

silent about the treatment of comparison-market
sales to affiliated parties.51 As a result, national
antidumping authorities have a great deal of lati-
tude in addressing this issue—with correspond-
ing potential to skew margins significantly.

The practice in the United States has been to
give special scrutiny to comparison-market sales
made to customers that are judged to have an
affiliation with the foreign producer.52 Pursuant
to what is known as the “arm’s-length test,” the
U.S. Department of Commerce includes affili-
ated sales in the calculation of normal value only
if they meet certain standards.

The purpose of the test is to determine
whether sales to affiliated customers in the com-
parison market have been made at prices and on
terms comparable to those granted to unaffiliated
customers. The test involves comparisons of the
average net selling prices per product for each
affiliated customer to the average net prices per
product to all unaffiliated customers. Ratios are
calculated for each unique combination of affili-
ated customer and product—provided that the
product was also sold to at least one unaffiliated
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customer—where the affiliated net price is the
numerator and the average unaffiliated net price
is the denominator. From these individual ratios
for each affiliate, a weighted-average ratio is cal-
culated. If that ratio is equal to or greater than
99.5 percent, then all sales to the affiliate are
accepted as having been made at arm’s length.
Otherwise, all sales to that affiliate are excluded
from the calculations of average comparison-
market prices.53 The apparent theory behind this
practice is that affiliated customers may receive
more favorable sales terms than do unaffiliated
customers, and thus the test is designed to find
and eliminate sales to affiliated customers that
have paid lower prices on average.

The current U.S. arm’s-length test is seri-
ously flawed.54 First of all, it is asymmetrical,
since it ignores the equally likely possibility
that prices to affiliates might be higher than
those to unaffiliated customers. If the affiliates
are seeking to maximize their combined wel-
fare (which is the implicit premise of the arm’s-
length test), it might be optimal to show high-
er revenues for the seller (to attract investors,
improve the stock value, etc.) and higher costs
for the buyer (to avoid tax liabilities, etc.). Yet,
only when sales to affiliates are lower than sales
to unaffiliated customers are they excluded.
The current test’s asymmetry has the effect of
raising average prices in the comparison mar-
ket, and hence raising dumping margins.

Not only is the asymmetric application of
the test inappropriate, but because it ignores
the reality that prices vary within and between
industries and over time, the 99.5 percent
threshold is simply arbitrary. While in some
industries or in some years, there may be very
little price variation, prices may vary widely in
other situations. What this suggests is that the
threshold for deviations from the average price
should be more liberal when wider price varia-
tion is normal. A constant benchmark makes
no sense in light of this inherent variability.
And why should ratios below that level be con-
strued as evidence that prices were manipulat-
ed to lower normal value anyway? Could there
not be other reasons? If an arm’s-length test is
to be used at all, the relevant threshold should
reflect the range of prices offered in that par-

ticular market, industry, or time—and it should
be applied symmetrically.

As evidenced in Table 1, the arm’s-length
test can severely inflate dumping margins.
Eliminating the test from the dumping calcu-
lation affected the results in 8 of the 13 cases in
which the test was used (affiliated sales were
not an issue in 5 of the 18 cases), with an over-
all average reduction in the dumping margin of
6.95 percent. In each of the 8 cases affected, the
margin decreased. In an investigation of hot-
rolled steel from Japan, the company’s dump-
ing margin decreased by 15.97 percent.55 The
margin decreased by 52.60 percent for a com-
pany in a review concerning stainless steel
sheet and strip from Japan.

Some reform of the U.S. test is necessary even
under the current Antidumping Agreement. In
the Japanese Hot-Rolled Steel case, the WTO
Appellate Body ruled that the U.S. test’s asym-
metry is inconsistent with WTO rules. 56 In
response to the WTO’s ruling, the U.S.
Department of Commerce is now proposing to
change the test. Under the new approach, all sales
under a 98 percent threshold and above a 102
percent threshold would be eliminated.57 The
proposed new “band” approach eliminates the
arm’s-length test’s asymmetry, but the fixed 98
percent and 102 percent thresholds, like the cur-
rent 99.5 percent threshold, are simply arbitrary.

However the United States ultimately
responds to the WTO’s ruling, there is a need to
revise the Antidumping Agreement and clarify
the standards for dealing with sales to affiliated
parties. Since evidence of price manipulation is
nearly impossible to ascertain by comparing aver-
age prices, and since the presumption that manip-
ulation is evidenced by slightly lower prices to
affiliates is patently unfair, the Antidumping
Agreement should be revised to instruct national
authorities to simply eliminate all abnormally
high-priced and low-priced sales in the compari-
son market to affiliated parties from the calcula-
tion of normal value. And rather than allow
“abnormally” to be defined subjectively by each
national authority, valid statistical methods
should be required. For example, average (mean)
prices might be calculated along with the stan-
dard deviations, which reflect the variance of each
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individual price from that average. Those sales at
prices exceeding the average plus two (or three)
standard deviations and at below the average
minus two (or three) standard deviations should
be dropped. Such an approach would reduce the
skewing impact of aberrational comparison-mar-
ket sales on the overall picture of that market.

Thus, the Antidumping Agreement should
be revised along the following lines: 

Reform Proposal 12: Article 2 of the
Antidumping Agreement should be
revised to require that the exclusion of
comparison-market sales to affiliated
parties be administered in a symmet-
rical manner to both higher and lower
non-arm’s-length sales terms.
Furthermore, Article 2 should require
a statistically sound methodology for
determining whether or not sales
prices are at arm’s length.

Special Consideration for “Off-Quality” or
“Secondary” Merchandise

The Antidumping Agreement is currently
silent on the treatment of “off-quality” or “sec-
ondary” merchandise. This silence needs to be
remedied, since export sales of off-quality mer-
chandise now tend to generate large dumping
margins—not because of any unfair trade, but
simply as a result of methodological flaws in
dumping calculations.

Production processes do not always yield
exactly what was intended. If the output fails to
meet desired specifications or tolerances, it is
considered off-quality or secondary merchan-
dise. Especially in industries where product
specifications reflect inflexible safety standards
or engineering requirements, off-quality output
often cannot be sold for its intended purpose.
Nevertheless, secondary merchandise may have
some value to a customer, as an input for a less-
er product or as scrap material, for example. In
these cases the producer is better off selling the
secondary merchandise rather than simply
scrapping it, but it usually must sell the off-qual-
ity products at a substantial discount.

Under current antidumping rules, sales of sec-
ondary merchandise in the export market almost

always give rise to high dumping margins. 58

Ideally, such sales would be compared to equiva-
lent sales in the home market. Such comparisons
are usually precluded, however, by the operation
of the cost test. Although secondary merchandise
must be sold at lower prices than the prime mer-
chandise it was intended to be, it costs the same
to produce as prime merchandise. As a result, off-
quality merchandise is almost always sold at
prices below the cost of production. With all
home-market sales of off-quality goods eliminat-
ed by the cost test, export sales of secondary mer-
chandise must be compared to much higher
priced home-market sales of prime merchandise.

Antidumping rules do provide for price
adjustments for physical differences in products.
When export sales are compared to home-mar-
ket sales of nonidentical merchandise, a “differ-
ence-in-merchandise,” or DIFMER, adjust-
ment is made to compensate for physical differ-
ences and thereby, presumably, ensure an
“apples-to-apples” comparison. Unfortunately,
however, DIFMER adjustments are typically
calculated as the difference in the variable costs
of the models being compared. While there are
real and important physical differences between
prime and off-quality merchandise, there are no
cost differences, and therefore no basis for a
DIFMER adjustment. Accordingly, when off-
quality export sales are compared to prime
home-market sales, typically there is no adjust-
ment of the large price difference between them,
and the end result is a large dumping margin on
those sales.

Much of the problem with secondary mer-
chandise would disappear if the cost test were
eliminated. Export sales of off-quality goods
could be compared to equivalent home-market
sales—provided such sales existed in the home
market. But if the cost test is retained, some-
thing needs to be done about this specific
problem. And even if the cost test is eliminat-
ed, the problem still arises whenever there are
export sales of secondary merchandise but no
corresponding home-market sales.

Accordingly, even if the cost test is elimi-
nated, but especially if it isn’t, the Antidumping
Agreement needs to be modified along the fol-
lowing lines:

24

Under current
antidumping rules,

sales of secondary
merchandise in 

the export market
almost always give

rise to high dumping
margins.



Reform Proposal 13: Article 2 of the
Antidumping Agreement needs to
include a special provision dealing with
sales of secondary merchandise in the
export market. This provision should
require national antidumping authori-
ties either to (1) disregard sales of off-
quality merchandise in their dumping
calculations or (2) compare export sales
of off-quality merchandise to corre-
sponding comparison-market sales
without regard to whether the compar-
ison-market sales are below the full
cost of production. If export sales of
off-quality merchandise are included
in the dumping calculation, but there
are no corresponding home-market
sales, comparisons of the export sales
to comparison-market sales of prime
merchandise should receive a special
DIFMER adjustment that reflects the
average price difference between prime
and secondary subject merchandise. 

Under current rules, export sales of off-
quality merchandise are virtually certain to
generate dumping margins—simply because of
quirks in dumping-calculation methodologies.
As a result, companies are being punished for
normal commercial practices that have nothing
to do with unfair trade under any plausible def-
inition of that term. Fidelity to the basic con-
cepts, principles, and objectives of the
Antidumping Agreement requires that this
abuse be eliminated.

Tighten Standards on Causation of Injury
In keeping with traditional practice, the cur-

rent Antidumping Agreement requires more
than simply a finding of dumping before
antidumping remedies may be imposed. In
addition, it requires a finding that dumped
imports are causing “material injury” (or threat
of material injury) to a domestic industry. This
injury requirement is in keeping with the basic
concepts, principles, and objectives of the
Antidumping Agreement—namely, that trade-
restricting remedies be used to offset artificial
competitive advantages caused by underlying

market distortions. If imports are not materially
affecting the competing domestic industry, then
clearly there is no artificial competitive advan-
tage to be offset—and thus no cause for
antidumping remedies.

Unfortunately, implementation of the injury
requirement is seriously flawed under current
antidumping rules. The chief problem is the
absence of clear standards for judging whether
there is a causal link between dumped imports
and injury to a domestic industry. Under U.S.
law, the usual approach of the International
Trade Commission has been to engage in a so-
called bifurcated analysis: first, determining
whether a domestic industry is injured; and, sec-
ond, determining whether subject imports con-
stitute “a cause” of that injury. With this
approach, assuming the domestic industry is
doing poorly and that import volumes are up (or
at least substantial, even if flat or falling) and
prices are down (or at least consistently lower
than the domestic industry’s prices), it is always
possible for the commission to find that imports
have made at least some contribution to the
domestic industry’s condition—and thus to
make an affirmative determination.

This approach has absolutely no analytical
rigor. Any coincidence of significant or rising
imports and poor industry performance can
serve as the basis for imposing antidumping
remedies. There are no standards for distin-
guishing between mere coincidence and actual
causation; accordingly, the commission has vir-
tually unchecked discretion to confuse the for-
mer with the latter. The analysis of causation is
a “black box”—there is no way of predicting
when the commission will find injury, or even of
being sure that commissioners don’t secretly
resort to extrastatutory criteria in making their
determinations. That said, U.S. practice is a
model of transparency and high analytical stan-
dards compared to what goes on in many other
antidumping jurisdictions.

At a bare minimum, WTO rules should be
amended to require, as a necessary but not suf-
ficient condition for finding injury, the exis-
tence of a clearly established correlation
between increased imports and declining
domestic industry performance. Accordingly,
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we propose a change in the Antidumping
Agreement along the following lines:

Reform Proposal 14: Article 3.5 of the
Antidumping Agreement should be
revised to provide that no affirmative
injury determination shall be made in
the absence of a substantial correlation
between increased imports during the
period of investigation and declining
operating profits for the domestic
industry during the corresponding
period. The required increase in
imports may take the form of either an
absolute increase in import volume or a
relative increase (i.e., an increase in
market share). In codifying this
requirement, the Antidumping
Agreement should make clear that the
mere presence of such a correlation,
standing alone, does not necessitate an
affirmative determination.

If imports have not increased (whether in
absolute or market-share terms) during the peri-
od of investigation, there is no analytically tenable
basis for concluding that any woes suffered by the
domestic industry during that period are due to
imports rather than some other factor. Although
there are many indicators of industry perfor-
mance besides operating profits (including sales
volumes, average prices, investment, and employ-
ment), operating profits go to the heart of an
industry’s well-being. Profit levels reflect both
volumes and prices, and they have a direct impact
on investment and employment. A bright-line
requirement of a substantial (i.e., statistically sig-
nificant) correlation between increased imports
and declining operating profits is therefore emi-
nently sensible on the merits and has the added
advantage of establishing some minimal analyti-
cal transparency in the injury process.59

But appropriate standards for guiding injury
determinations cannot stop here. It is not
enough to show that imports could have been
responsible for the domestic industry’s deterio-
rating condition. It is necessary to push beyond
mere correlation and require the establishment
of a causal link between imports and injury.

Current WTO rules do make some effort
along these lines. Specifically, under the “non-
attribution requirement” of Article 3.5,
antidumping authorities are required to “exam-
ine any known factors other than dumped
imports which at the same time are injuring the
domestic industry, and the injuries caused by
these other factors must not be attributed to the
dumped imports.” In a Japanese challenge to the
U.S. antidumping investigation of hot-rolled
steel, the WTO Appellate Body made clear
that, under this provision, antidumping author-
ities are not allowed to lump imports with other
factors and determine that, collectively, all the
factors are causing injury. Rather, authorities
must disentangle imports from other factors and
judge their injurious effects separately:

We recognize, therefore, that it may
not be easy, as a practical matter, to
separate and distinguish the injurious
effects of different causal factors.
However, although this process may
not be easy, this is precisely what is
envisaged by the non-attribution lan-
guage. If the injurious effects of the
dumped imports and the other known
factors remain lumped together and
indistinguishable, there is simply no
means of knowing whether injury
ascribed to dumped imports was, in
reality, caused by other factors. Article
3.5, therefore, requires investigating
authorities to undertake the process of
assessing appropriately, and separating
and distinguishing, the injurious
effects of dumped imports from those
of other known causal factors.60

The Appellate Body’s interpretation of the
nonattribution requirement, though, threatens
to lead antidumping investigations into
intractable factual and analytical difficulties. In
two opinions dealing with causation of injury
in the context of the Agreement on Safeguards,
the Appellate Body ruled that, once an admin-
istering authority isolates the injurious effects
of imports from those of other causal factors,
the authority need not find that increased
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imports alone are causing or threatening
injury. 61 Rather, the authority need find only a
“genuine and substantial relationship of cause
and effect” between imports and injury that
may be the result of many causes.62

How this murky formulation should be
applied in practice is unclear. What the
Appellate Body’s standard appears to involve is
some weighing of different causal factors—
that is, assigning relative importance to all the
various causal factors and then determining
whether imports alone contribute “enough” to
the combined injurious effect. In many cases,
however, such a task would be so analytically
daunting as to be impracticable.

There is an easier and better way. We suggest
that the approach rejected by the Appellate
Body in the context of the Safeguards
Agreement be made an explicit requirement in
the Antidumping Agreement:

Reform Proposal 15: Article 5.3 of the
Antidumping Agreement should be
revised to require that antidumping
authorities must find that dumped
imports, considered alone, are causing
material injury or threat thereof.

How is this requirement to be administered
when there are multiple causal factors involved?
The proper approach is something along the lines
of the so-called unitary causation analysis, which
was used in the past by some members of the U.S.
International Trade Commission. Specifically,
antidumping authorities should use basic tools of
quantitative economic analysis to determine
whether the domestic industry is materially worse
off because of dumped imports—or, in other
words, whether application of the proposed
antidumping measures would make the domestic
industry materially better off.

To make this determination, the administer-
ing authority would need to estimate the substi-
tutability of subject and nonsubject imports,
subject imports and domestic production, and
domestic production and other goods. If non-
subject imports substitute easily for subject
imports, then the effect of antidumping reme-
dies will be limited, since nonsubject imports

will simply fill the place formerly occupied by
subject imports. If subject imports and domestic
production are not good substitutes (for exam-
ple, if there are quality differences or other forms
of product differentiation), then the injurious
effect of subject imports on the prices of domes-
tically produced merchandise will be attenuated.
And if other products are good substitutes for
the subject merchandise, the effect of antidump-
ing remedies will again be limited, because
domestic producers will be constrained from
increasing prices because of competition from
substitute goods.

Here then is an analytically sound approach
to determining causation of injury. It is straight-
forward and administrable: making reasonable
estimates of substitutability is far easier than
assessing individually several different causal
factors and assigning to each some level of cul-
pability for an industry’s condition. This
approach opens up the black box of current
injury analysis and makes clear exactly what
conditions of competition need to be assessed. 

A unitary-style approach to causation is not
mechanical: it requires judgment calls and inter-
pretation of evidence. Accordingly, it does not
eliminate controversy or conflicting interpreta-
tions. Nevertheless, it at least specifies the factors
that bear on causation and makes them transpar-
ent. Revising the Antidumping Agreement to
require such an approach would be a dramatic
step toward making the injury requirement oper-
ational in an a consistent, administrable, and
intellectually credible manner.

Change Standards for “Negligibility”
Under the current Antidumping Agreement,

national antidumping authorities are authorized
to “cumulate” imports from multiple countries
for purposes of making an injury determination.
In other words, authorities can group together
the imports from some or all countries under
investigation and determine whether the com-
bined effect of those imports is to cause or
threaten injury. Consequently, imports from a
particular country are frequently subject to
antidumping duties even though those imports,
considered alone, were never found to have
caused any harm.
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There are understandable reasons for allow-
ing cumulation to some degree. Without it, arti-
ficial competitive advantages caused by market
distortions might go completely unremedied
simply because no one import source, on its
own, is considered injurious. On the other hand,
dumping is a company- and country-specific
phenomenon: the artificial competitive advan-
tages targeted by antidumping policy supposed-
ly accrue to particular companies and arise out of
government policies in those companies’ partic-
ular home markets. Accordingly, if particular
companies or even whole countries are such
minor players in an export market that they have
no significant impact on competitive conditions
in that market, then they cannot be said to enjoy
any real competitive advantage vis-à-vis the
domestic industry—and therefore cannot be
proper targets of antidumping remedies.

Current antidumping rules balance these
competing considerations by prohibiting the
cumulation of “negligible” imports—imports
from countries whose combined market share
falls below a designated threshold. Specifically,
under Article 5.8 of the present Antidumping
Agreement, imports from a particular country
are considered negligible if they amount to less
than 3 percent of total imports of the product
under investigation—unless all the countries
under investigation that individually fall under
the 3 percent threshold together account for
more than 7 percent of total imports.

While the general approach of allowing
cumulation except for negligible imports seems
basically sound, the current threshold for
determining negligibility is indefensible.
Specifically, determining negligibility on the
basis of percentage of total imports makes no
methodological sense. What matters is
whether the arguably negligible imports are
capable of contributing meaningfully to the
injury being suffered by the domestic indus-
try—that is, whether they can be said to enjoy
any real competitive advantage relative to the
domestic industry. The proper criterion for
judging this question is, not share of total
imports, but share of the overall export market.

Consider the difference between the two cri-
teria in the context of a recent U.S. antidumping

investigation. In the investigation of hot-rolled
steel from Argentina, China, India, Indonesia,
Kazakhstan, Netherlands, Romania, South
Africa, Taiwan, Thailand, and Ukraine, five coun-
tries were considered and rejected for negligibili-
ty exclusions because they exceeded the collective
threshold: Argentina, 1.74 percent of imports;
Kazakhstan, 2.78 percent; South Africa, 2.26 per-
cent; Thailand, 2.40 percent; and Ukraine, 2.65
percent. Although each of those countries fell
below the normal negligibility threshold of 3 per-
cent, collectively they accounted for 11.80 percent
of imports—and thus their products did not
qualify collectively as negligible imports.

In this particular case, however, all imports
from all sources accounted for only 26.4 percent
of the total U.S. merchant market for hot-rolled
steel and only 11.15 percent of total U.S. domes-
tic consumption of hot-rolled steel. Accordingly,
the import sources in question had the following
market shares: Argentina, 0.46 percent of the
merchant market (0.19 percent of total domes-
tic consumption); Kazakhstan, 0.74 percent
(0.31 percent); South Africa, 0.60 percent (0.25
percent); Thailand, 0.63 percent (0.27 percent);
and Ukraine, 0.70 percent (0.30 percent). Those
countries thus had a combined market share of
only 3.13 percent—or 1.32 percent, depending
on how market share is measured for this partic-
ular industry. 63 This level of combined import
penetration cannot seriously be considered evi-
dence of an unfair competitive advantage—yet
under current antidumping rules such imports
can be swept into the maw of a multicountry
antidumping duty order.

Furthermore, judging negligibility on the
basis of import share makes the standard a vari-
able one—indeed, one that varies in perverse
ways. The higher the total level of import pene-
tration, the greater the market share an import
source can gain and still be considered negligi-
ble—despite the fact that overall high import
penetration presumably means that the domes-
tic industry is more vulnerable. Meanwhile, the
lower the overall import penetration, the small-
er the volume of imports that exceeds the negli-
gibility cutoff—even though the domestic
industry is presumably less affected by foreign
competition under such circumstances.
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Accordingly, Article 5.8 of the Antidumping
Agreement should be revised along the following
lines: 

Reform Proposal 16: Article 5.8 of the
Antidumping Agreement should be
revised to change the threshold for neg-
ligibility from 3 percent of total import
volume (and 7 percent collectively) to 2
percent of domestic consumption (and 5
percent collectively).

This proposal would preserve the negligi-
bility rule’s tradeoff between cumulation and
exemption of small import sources. However,
by redefining the criterion for judging negligi-
bility, it would decrease the likelihood that
imports that by reason of small volume cannot
materially injure a domestic industry get
unfairly tangled in protracted antidumping
proceedings. It would also discourage the
increasingly popular but abusive “shotgun
approach” to filing antidumping petitions, in
which domestic industries pile up allegations
against many small exporting countries, many
of which are of no competitive concern what-
soever, just for the purpose of pushing past the
collective negligibility threshold of 7 percent. 

Raise Initiation Standards
We have already proposed a major change

in the process of initiating antidumping inves-
tigations—namely, that credible evidence of
underlying market distortions be made a
requirement for initiation (see Reform
Proposals 1 and 2). Even if such fundamental
reform of the definition of dumping is not
undertaken, there are less far-reaching but still
valuable improvements that can be made in the
initiation process. Here again, the guiding
principle of reform should be to improve
antidumping’s aim and limit disruption of nor-
mal commercial conduct.

Lax initiation standards can be the cause of
significant disruptions. This is so because mere
allegations of dumping can wreak havoc with
trade patterns. Under U.S. law, for example,
importers are responsible for paying antidumping
duties. Thus, from an importer’s perspective, the

initiation of an antidumping investigation raises
the prospect of significant extra costs in the form
of duty liabilities—a prospect that many
importers, quite understandably, are anxious to
avoid. Consequently, the mere act of launching an
antidumping investigation tends to depress
imports from investigated countries. And since
investigations last for approximately one year, sig-
nificant damage can be done to a foreign produc-
er even if it is ultimately cleared of all charges.64

Under current rules, it is too easy to launch
antidumping cases. Here in the United States,
innocent companies are frequently harassed by
ill-founded charges and unnecessary investiga-
tions. Consider, for example, the fact that about
35 percent of U.S. cases result in findings of no
injury or no dumping. In other words, even
assuming that all affirmative dumping and
injury findings are justified, more than one-
third of all U.S. investigations result in year-
long disruptions in fairly traded imports’ access
to the U.S. market.

Furthermore, it is instructive to compare
dumping margins alleged in U.S. antidumping
petitions with the dumping margins actually
found by the U.S. Department of Commerce.
Although the Commerce Department’s calcula-
tions are rife with methodological distortions
that inflate dumping margins, they generally
result in dumping margins substantially lower
than those alleged in the petition. For example,
in original investigations during 2001 in which
adverse facts available were not used, Commerce
found an average dumping margin of 38.18 per-
cent. By contrast, the average dumping margin
alleged in the petitions in those cases was 100.80
percent—more than twice as high.65 It is clear,
then, that the evidentiary quality of dumping
allegations in U.S. petitions is extremely low—
yet it nonetheless passes muster with the
Commerce Department.

Hair-trigger initiation of antidumping cases is
by no means an exclusively American problem. For
example, a WTO dispute settlement action
brought by Mexico against Guatemala addressed
the issue of lax initiation standards. At the center of
the dispute was Guatemala’s decision to initiate an
antidumping investigation of grey portland cement
from Mexico on the basis of laughably flimsy evi-
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dence. The only evidence of dumping provided in
the petition was two sets of invoices: two Mexican
invoices for one bag of cement each and two
invoices for Guatemalan imports from Mexico of
thousands of bags each. Given the glaring differ-
ences in sales volumes and levels of trade of the two
sets of invoices, it should have been obvious that
this documentation provided no evidence of
dumping. Nevertheless, Guatemalan authorities
initiated the case. Meanwhile, the two import
invoices also served as the only evidence in support
of the petitioner’s allegation of threatened injury.

In this particular case, the WTO found that
Guatemala’s initiation of an investigation
under these circumstances was improper.66 We
have no way of knowing, however, how fre-
quently antidumping authorities around the
world are initiating investigations in a similar-
ly slipshod manner but are never held to
account before the WTO.

The problem is that the current Antidumping
Agreement provides no standards at all to con-
strain the initiation of bogus cases. Article 5.2 of
the agreement requires antidumping petitions to
provide evidence of dumping, injury, and a
causal link between the two; the agreement also
says that a “simple assertion, unsubstantiated by
relevant evidence, cannot be considered suffi-
cient.” Even this nebulous language was enough
to allow the WTO, after the fact, to rule
Guatemala’s egregious actions in the cement
case out of bounds, but it does nothing to restrict
abuses before they happen. Clear rules are need-
ed to limit authorities’ discretion or create incen-
tives for responsible behavior.

Reform Proposals 1 and 2, which would
require credible evidence of underlying market
distortions before any investigation is initiated,
would go a long way toward restricting baseless
investigations. Those proposals, though, aim to
go beyond mere initiation standards to
rethinking the basic question of how dumping
is defined. Even if such reforms are not adopt-
ed in the short term, greater specification of the
evidentiary requirements for dumping as tradi-
tionally defined would help to limit abuses in
the initiation process. We therefore suggest
changes to the Antidumping Agreement along
the following lines:

Reform Proposal 17: Articles 5.2 and 5.3
of the Antidumping Agreement should
be revised to specify concrete evidentiary
standards for initiation. With respect to
evidence of dumping, the petitioner
must supply documentation on a compa-
ny-specific basis of representative prices
of the subject merchandise sold by the
foreign producer in the export market
and either (a) representative prices of
comparable products sold by the foreign
producer in its home market or (b) credi-
ble estimates of the foreign producer’s
cost of production. The petitioner must
supply such company-specific evidence
with respect to at least four foreign pro-
ducers or, alternatively, foreign producers
accounting for a significant portion (for
example, at least 40 percent) of subject
imports. With respect to evidence of
injury and causation, the petitioner must
supply documentation of trends in (a)
subject import volumes (including mar-
ket share); (b) prices in the export market;
and (c) the domestic industry’s sales vol-
umes (including market share), prof-
itability, and employment.

For purposes of the above proposal, “representative”
price data means prices of major products that are
representative of price levels throughout the period
of investigation. “Credible estimates” of production
costs should, to the extent possible, be based on the
foreign producer’s own data or at least data relating
to the foreign industry under investigation.

The requirements proposed above would
not stop the filing of antidumping petitions for
harassment purposes. However, they would at
least bring some minimal discipline to the ini-
tiation process and thereby afford some addi-
tional protection against the harassment of
healthy import competition. Such an improve-
ment in antidumping policy would be in keep-
ing with the basic concepts, principles, and
objectives of the Antidumping Agreement. 

Mandate “Lesser-Duty Rule”
Article 9.1 of the current Antidumping

Agreement states that it is “desirable” that
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antidumping duties “be less than the [dumping]
margin if such lesser duty would be adequate to
remove the injury to the domestic industry.” This
express preference for the so-called lesser-duty
rule is in keeping with the basic concepts, princi-
ples, and objectives of the Antidumping
Agreement. After all, the avowed purpose of
antidumping remedies is to restore a “level play-
ing field”—in other words, to neutralize artificial
competitive advantages created by market-dis-
torting government policies. If a particular duty
rate is deemed sufficient to eliminate injury to the
domestic industry, there is no justification for
imposing a higher rate; a higher rate exceeds the
mandate of creating a level playing field and slants
the field in favor of the domestic industry.

A number of WTO members—including the
European Union—follow the approach recom-
mended in Article 9.1 and apply a lesser-duty rule
in their antidumping investigations. The basic
approach is to calculate “noninjurious prices”—
prices for export sales that would not depress or
suppress the prices charged by the domestic
industry. The difference between the export price
and the noninjurious price is referred to as the
“injury margin.” If the injury margin is greater
than the dumping margin, then the antidumping
duty rate is equal to the dumping margin; if, how-
ever, the injury margin is lower than the dumping
margin, the lesser duty applies and is set at the
level of the injury margin.

The lesser-duty rule can result in significant
reductions in the antidumping duty rates that
would otherwise apply. Consider the following
examples of definitive duties imposed by the
European Union during 2000. In the investigation
of seamless pipes and tubes from Croatia and
Ukraine, the authorities found final dumping mar-
gins of 40.8 percent and 123.7 percent, respective-
ly; application of the lesser-duty rule, though,
brought the actual duty rates down to 23.0 percent
for Croatia and 38.5 percent for Ukraine—reduc-
tions of 44 percent and 69 percent, respectively. In
the investigation of hot-rolled steel from China,
the final dumping margin came to 55.5 percent,
but because of the lesser-duty rule the actual duty
rate was only 8.1 percent—an 85 percent reduc-
tion. And in the investigation of black colorform-
ers (i.e., dyes) from Japan, the dumping margin was

49.8 percent, but the final duty rate was only 18.9
percent—or 62 percent lower—because of the
lesser-duty rule.67

Because the language in Article 9.1 is not
mandatory, WTO members are under no oblig-
ation at present to adopt a lesser-duty rule. The
U.S. law, for instance, does not have such a rule.
Among jurisdictions that do have some kind of
lesser-duty rule, there is no consistency and little
transparency in the manner in which it is applied.
As a result, antidumping duties in excess of those
that can be justified by the basic concepts, princi-
ples, and objectives of the Antidumping
Agreement are being imposed routinely.

To cure this glaring defect in current antidump-
ing practice, we recommend a change in the
Antidumping Agreement along the following lines:

Reform Proposal 18: Article 9.1 of the
Antidumping Agreement should be
revised to require that antidumping
duties be less than the dumping mar-
gin if the lesser duty is sufficient to
remove the injury to the domestic
industry. Specifically, antidumping
authorities should be required to cal-
culate noninjurious prices for export
sales, which would be at levels that do
not depress or suppress the prices
charged by the domestic industry. If
the difference between the noninjuri-
ous prices and the export prices
(known as the injury margin) is less
than the dumping margin, the
antidumping duty should be set at the
lesser rate equal to the injury margin.

Raise de Minimis to 5 Percent in Investigations
and Reviews

The calculation of dumping margins is
plagued with methodological difficulties. Most
obviously, there are the distortions that tend to
skew the analysis in favor of finding dumping:
the failure to require evidence of underlying
market distortions, the cost test, the inclusion of
profit in constructed value, the asymmetric
treatment of related-party sales, the asymmetric
treatment of indirect selling expenses, the use of
zeroing in dumping calculations, and so forth.
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Even if all those obvious distortions were elim-
inated, though, the measurement of dumping
margins would still be highly inexact. In the typical
investigation, antidumping authorities compare
home-market and export prices of physically dif-
ferent goods, in different kinds of packaging, sold
at different times, in different and fluctuating cur-
rencies, to different customers at different levels of
trade, in different quantities, with different freight
and other movement costs, different credit terms,
and other differences in directly associated selling
expenses (for example, commissions, warranties,
royalties, and advertising). Is it really surprising that
the prices compared are not identical? Wouldn’t it
be surprising if they were?

Admittedly, antidumping authorities try to
adjust for some of those differences, but the
adjustments are necessarily crude and impre-
cise. For example, when the U.S. Department
of Commerce compares physically different
merchandise, it adjusts for differences in mate-
rials, direct labor, and variable overhead costs.
While this makes a certain amount of sense, in
a real-world context it goes without saying that
actual price differences may be more or less
than the differences in variable manufacturing
costs. As we pointed out in relation to second-
quality merchandise, sometimes huge differ-
ences in commercial value can exist without
any measurable differences in manufacturing
costs. Similarly, the Commerce Department
adjusts for differences in warranty terms on the
basis of differences in repair parts and labor
costs. While this approach is logical enough, it
is still extremely unlikely that the actual real-
world price differences between products with
different warranties are precisely equal to the
differences in warranty costs.

And in many cases, antidumping authorities
make no adjustment at all. Thus, prices of goods
sold in the export market may be compared to
prices of goods sold many months earlier or later
in the home market, without any adjustment for
market fluctuations. And although unit prices
typically decline with larger order quantities, the
U.S. Department of Commerce rarely adjusts
for quantity discounts.

Calculations of unit costs of production are
similarly rife with more-or-less arbitrary guess-

work. Especially vexing is the allocation of shared
costs. Consider, for example, coproducts or joint
products—two or more different goods that are
produced simultaneously in the same manufac-
turing process. Examples include different cuts of
meat from the same animal, different ores
extracted in the same mining operation, and dif-
ferent chemicals produced by the same reaction.
For such products, some allocation of shared
manufacturing costs is necessary for cost-
accounting purposes. But how costs are allocated
may well determine whether a given coproduct
shows a profit or a loss. If costs are allocated
equally to high-value and low-value products (for
example, pig’s feet and pork chops), the low-value
products will always show a huge loss. On the
other hand, if costs are allocated on the basis of
the relative sales value of the coproducts, all
coproducts will show the same profitability—an
equally arbitrary outcome.

The fact is that the accounting treatment is
and should be irrelevant to proper business
decisions. Managers should decide what mix of
coproducts to target, not on the basis of arbi-
trary unit costs, but on the basis of maximizing
total net revenue. If a low-value product can
fetch a price that covers the marginal costs of
further processing after “splitoff” from other
joint products, the decision to engage in that
further processing and sell that low-value
product is profit-maximizing regardless of how
costs are allocated among all the joint products.

Joint products are manufactured from the
same raw materials, but there are many other
ways for products to share costs. Sharing of
factory overhead costs (for example, the costs
of electricity, fuel, maintenance, plant and
equipment depreciation, engineering support,
research and development, selling, and general
and administrative expenses) is the norm in
multiproduct firms. Indeed, economists explain
the very existence of multiproduct firms in
terms of cost sharing. The ubiquitousness of
such cost sharing shows that unit costs must
always be taken with several grains of salt. A
particular product that is never profitable when
viewed in isolation may nonetheless contribute
to fixed costs that would be incurred anyway on
other, profitable products. Paradoxically, then, a
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perennially money-losing product can help to
maximize firmwide profits.

In view of all these methodological chal-
lenges, a healthy dose of humility is in order
regarding the accuracy of any dumping calcula-
tions. Appropriately, such humility informs the
current Antidumping Agreement’s concept of
de minimis dumping margins. Dumping mar-
gins below a certain threshold are deemed to be
de minimis and are treated as equal to zero.
Given the tension between the trade-restrictive
effects of antidumping measures and the overall
orientation of the WTO agreement toward
market opening, a conservative policy of resolv-
ing doubts against the imposition of duties is
entirely fitting.

The de minimis rule badly needs strength-
ening, however. Under Article 5.8 of the cur-
rent agreement, the threshold is set at 2 per-
cent. And because of awkward draftsmanship,
this provision is claimed by the United States
to apply only to investigations—and not to
subsequent administrative reviews that recalcu-
late dumping margins after an antidumping
duty order goes into effect. Under U.S. law, the
de minimis threshold in such reviews continues
to be a mere 0.5 percent. 

The threshold needs to be raised and applied
equally to original investigations and reviews:

Reform Proposal 19: Article 5.8 of the
Antidumping Agreement should be
revised to provide that any margin of
dumping of less than 5 percent should
be treated as de minimis. The same
definition of de minimis should apply
in both original investigations and
administrative reviews.

In view of the irreducible imprecision of dumping
calculations, the de minimis threshold should be
raised even if all of the reform proposals in this
paper for addressing methodological distortions
are ultimately adopted. If, however, any of the
existing distortions are left intact, the case for rais-
ing the de minimis threshold becomes that much
stronger. A relatively high de minimis threshold
would act as a kind of final check on unremedied
methodological abuses.

Mandate a Public-Interest Test
A number of WTO members—including

the EU, Canada, Thailand, and Malaysia—have
incorporated a “public-interest test” into their
antidumping regulations. The basic idea behind
such public-interest provisions is to make the
imposition of antidumping measures permissive
rather than mandatory. Specifically, a public-
interest provision allows authorities to refuse to
impose duties, even when dumping and injury
have been found, on the ground that antidump-
ing measures in a particular case would be con-
trary to the broader public interest.

A public-interest test, if properly devised and
implemented, can help to reconcile a country’s
antidumping policy with its larger national
interests. After all, even staunch defenders of
antidumping remedies must recognize that the
resort to such remedies carries costs. Even if a
domestic industry is being harmed by allegedly
dumped imports, other domestic interests—
namely downstream import-using industries
and consumers—are benefited by them. Indeed,
the fact that the imports are entering the coun-
try in sufficient quantities to injure domestic
producers shows that many domestic interests
prefer those imports to products made at home.
Accordingly, antidumping investigations involve
more than a dispute between a domestic indus-
try and its foreign rivals; they also involve a con-
flict of interest between that domestic industry
and other domestic industries.

An antidumping law with no public-interest
provision fails to take account of these conflicting
interests. If the requisite showings of dumping
and injury are made, trade-restrictive remedies
follow automatically—regardless of the conse-
quences for the rest of the country. That is hardly
a recipe for rational policymaking: if major affect-
ed interests are systematically ignored in the deci-
sionmaking process, it’s hardly likely that the
resulting policy will reflect an optimal accommo-
dation of all competing interests. 

Furthermore, given the tension between the
trade-restrictive effects of antidumping measures
and the market-opening thrust of the WTO
agreements as a whole, due restraint in the appli-
cation of antidumping measures is in keeping
with the basic concepts, principles, and objectives

33

A healthy dose of
humility is in order
regarding the accu-
racy of any dump-
ing calculations.



of the Antidumping Agreement. In that regard,
Article 9.1 of the current agreement states, “It is
desirable that the imposition [of duties] be per-
missive in the territory of all Members.”

The present agreement, however, does not
require any kind of public-interest test, much less
specify standards for how it should be applied.
Consequently, many WTO members—includ-
ing the United States—have no public-interest
provision at all. Meanwhile, there is little consis-
tency or transparency in the public-interest provi-
sions that do exist; by and large they are stan-
dardless “black boxes” that occasionally block the
imposition of duties for no clearly defined reason.
In some countries, such as Canada, the public-
interest provision merges with a lesser-duty rule,
so that a public-interest determination must be
made before the lesser-duty rule is invoked.

Antidumping policy around the world would
be greatly improved by mandating the inclusion of
a public-interest test and then specifying standards
for how it should be applied. On the latter point,
the critical challenge is to find some set of criteria
that give the public-interest test real teeth without
causing it to swallow up all of antidumping policy.
Thus, if the public interest is defined as “whatever’s
good for domestic import-competing industries,”
then a public-interest provision will have no effect
at all. On the other hand, if the public interest is
defined as pure economic efficiency, then the test
would work to block the imposition of duties in
virtually all cases. 

Accordingly, we suggest that the Antidumping
Agreement be amended along the following lines:

Reform Proposal 20: Article 9.1 of the
Antidumping Agreement should be
revised to require the application of a
public-interest test before antidumping
measures are imposed. For purposes of
this test, antidumping measures would
be deemed contrary to the public interest
if the harm inflicted by those measures on
downstream import-using interests is
deemed disproportionate to the benefit
conferred on the petitioning domestic
industry. “Disproportionate,” for these
purposes, should be defined explicitly in
reference to specified benchmarks.

Note that we suggest the use of some kind
of “disproportionate impact” standard for pur-
poses of applying the public-interest test. The
existence of a disproportionate impact could be
measured in a number of different ways. For
example, the estimated welfare gain for the
petitioning industry could be compared to the
estimated welfare loss for specific downstream
industries, or for consumers. If the loss is some
designated multiple of the gain, the impact
would be deemed disproportionate and duties
would not be imposed. Alternatively, the esti-
mated number of jobs saved in the petitioning
industry could be compared to the estimated
number of jobs lost in downstream import-
using industries. If the ratio of downstream
jobs lost to petitioning industry jobs saved
crosses some designated threshold, duties
would not be imposed on the ground of dis-
proportionate impact. Or authorities could cal-
culate the deadweight loss to the economy per
job saved in the petitioning industry and com-
pare that to average wages in the industry. If
the economic cost is some designated multiple
of the average wage, disproportionate impact
would be found and no duties would be
imposed.

Any of these cost/benefit comparisons
could be made with the use of fairly basic tech-
niques of quantitative economic analysis.
Relatively easy to administer, such a public-
interest test would have real teeth while still
giving wide scope for the use of antidumping
measures. Exactly how sharp the teeth or wide
the scope can be settled by choosing a higher or
lower threshold for “disproportionate”: the
higher the designated multiple of harms to
benefits is set, the more modest the effect of
the public-interest test.

Make Termination of Antidumping Duty
Orders Automatic

Before the WTO Antidumping Agreement,
some jurisdictions—in particular, the United
States—lacked any regularly scheduled “sunset”
process for terminating antidumping duty
orders. As a result, the average lifetime of U.S.
orders exceeded a decade, and some continued
for more than 30 years.
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Such a state of affairs was glaringly inconsis-
tent with any theory of antidumping policy as a
response to market distortions. If antidumping
measures are to be justified on the ground that
they offset artificial competitive advantages
caused by market distortions, it follows that
those measures should be discontinued as soon
as the distortions are eliminated or the advan-
tages disappear. But if imports can be subject to
antidumping remedies year after year despite the
fact that they are no longer injuring a domestic
industry, then antidumping has ceased to have
anything to do with a level playing field and
crossed over to simple protectionism.

To address this issue, the current WTO
Antidumping Agreement provides for a so-
called sunset review process. Specifically, Article
11.3 of the agreement mandates the automatic
termination of antidumping duty orders after
five years unless a special review initiated before
expiration determines that termination of the
order “would be likely to lead to the continua-
tion or recurrence of dumping and injury.” 

Unfortunately, Article 11.3 has proved less
than successful in phasing out old orders. In
the United States, for example, there were 354
sunset reviews initiated between July 1998 and
August 2002, of which 265 were contested by
petitioners. The outcomes in 2 of those 265
contested cases were still pending. The
Department of Commerce made affirmative
sunset determinations to continue the order in
all but 4 of the 263 decided cases, while the
ITC voted affirmative 72 percent of the time.68

The sunset review process is fundamentally
flawed. At the root of the problem is the fact that
the review is prospective and counterfactual in its
focus and thus inherently speculative. It seeks to
determine whether dumping and injury will hap-
pen in the future if an order is lifted. It is difficult
enough to control antidumping authorities’ abuse
of discretion when their investigations are tied to
a clear evidentiary record; it is next to impossible
when the authorities are allowed to gaze into a
crystal ball.

Accordingly, to ensure that antidumping mea-
sures do not continue after the artificial competitive
advantages that are their supposed target have been
neutralized, we suggest the following reform:

Reform Proposal 21: Article 11.3 of
the Antidumping Agreement should
be amended to provide for automatic
termination of antidumping duty
orders after five years. Domestic
industries would be able to file new
petitions immediately upon expira-
tion, but they would be required to
show evidence of actual injury or
threat of injury by reason of dumped
imports just as in any normal case. For
petitions filed within one year of the
expiration of a prior order, special pro-
cedures would be required to expedite
relief for petitioners. Specifically, the
administering authorities would be
required to make a preliminary find-
ing as to injury within 45 days of the
initiation of the new investigation. If
that preliminary determination is
affirmative, preliminary antidumping
measures would go into effect at the
rates that applied at the expiration of
the old order.

This proposal strikes a reasonable compromise
between two competing interests: on the one hand,
ensuring that antidumping measures are not main-
tained even after the conditions that justified them
no longer exist, and, on the other hand, continuing
to provide a remedy when those conditions happen
to persist. Under the suggested reform, automatic
termination ensures that all orders will come to an
end; at the same time, though, special provisions
for follow-up investigations ensure reasonable con-
tinuity of relief if conditions warrant. As to the pre-
liminary injury finding proposed, we envision
something along the lines of the U.S. ITC’s pre-
liminary injury investigation. An affirmative find-
ing in this preliminary phase would trigger the
imposition of preliminary measures at the old rates
even before any new finding on dumping margins.
Subsequent preliminary and final determinations
on dumping in the follow-up investigation would
replace the old rates with new ones.

Other than the special provisions for ensur-
ing continuity of relief, follow-up investigations
would be just like original investigations in every
respect: the same evidentiary requirements for
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initiation, the same standards for determining
dumping and injury. The all-too-often bogus
guessing games of the sunset process would be
replaced by full-blown dumping and injury
analysis in accordance with the normal provi-
sions—and the basic concepts, principles, and
objectives—of the Antidumping Agreement.

Other Issues

The 21 reform proposals discussed do not target
all of the flaws in current antidumping practice.
Indeed, some of the most glaring flaws are not
addressed—at least not directly. In crafting our pro-
posals, we chose to focus on problems that are (1) seri-
ous and (2) susceptible to reform by changes in the
WTO Antidumping Agreement. Unfortunately,
some of the worst abuses of antidumping laws cannot
be remedied effectively by adding one particular pro-
vision or another to WTO rules.

The use of “facts available” in calculating
dumping margins is one of the most important
issues that we did not address. Normally,
antidumping authorities calculate a foreign pro-
ducer’s dumping margin on the basis of compa-
ny-specific price and cost data submitted during
the course of the investigation. If, however, the
foreign producer declines to participate in the
investigation, or if the authorities determine that
the information submitted is either incomplete
or inaccurate, the authorities may use facts avail-
able to calculate the company’s dumping mar-
gin. Those facts available frequently include the
alleged dumping margins featured in the
domestic industry’s antidumping petition.

The use of facts available typically results in
extremely high dumping margins. In an earlier
paper by one of the coauthors of this study, an
examination of 141 U.S. dumping determina-
tions over a three-year period found that the
average dumping margin calculated on the
basis of facts available was a whopping 95.58
percent—compared to 27.22 percent when the
foreign producer’s data were used. In that peri-
od, the Commerce Department used facts
available just over 25 percent of the time.69

U.S. exporters are frequent victims of facts
available determinations. As we discussed in an

earlier study, between 1995 and 2000 five of eight
Indian dumping determinations against U.S.
products were based on facts available—and the
average dumping margin in those five cases was
83 percent. Three of four South African dumping
determinations against U.S. products over the
same period were based on facts available, with an
average dumping margin of 89 percent.70

Unfortunately, no clear-cut solution to
abuses of facts available is apparent. Since
antidumping authorities do not have subpoena
power, they have to rely on the voluntary coop-
eration of investigated companies. If those
companies refuse to participate, the authorities
cannot simply give up; otherwise, stonewalling
would be a perfect defense. And authorities
must be able to throw out incomplete data;
otherwise, respondent firms could submit frag-
mentary data that appear to exonerate them
and the authorities would again be stymied.

Accordingly, there seems to be no alternative
to allowing authorities the discretion to disre-
gard respondents’ price and cost data. Given that
fact, authorities must also have the discretion to
choose the facts available that will substitute for
respondents’ data in the dumping calculations.
And where there is discretion, there is the ever-
present possibility of abuse of discretion. 

We do not see how WTO rules could define
with any clarity either (1) the circumstances
under which resort to facts available is justified
or (2) the standards for selecting facts available
for use in dumping calculations. The propriety
or impropriety of antidumping authorities’ con-
duct on either front will inevitably turn on case-
specific factual circumstances that cannot be
specified in advance. The best that can be done
is to lay out broad, general standards for when
and how facts available should be used.

The current Antidumping Agreement
already establishes such standards. Article 6.8
states that facts available can be used only when
a respondent “refuses access to, or otherwise
does not provide, necessary information within a
reasonable period or significantly impedes the
investigation.” Annex II, paragraph 5 of the
agreement further states that respondents’ infor-
mation should not be disregarded “even though
the information provided may not be provided
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in all respects, . . . provided the interested party
has acted to the best of his ability.” Also, para-
graph 7 of Annex II provides guidance regard-
ing sources of facts available to be used by
antidumping authorities. 

It is possible that the existing language could
be tightened up and improved. Even if that is
done, however, little will have changed.
Authorities will still have broad discretion to
disregard respondents’ data, and even wider dis-
cretion about what to use in their stead. If
antidumping authorities are intent on abusing
the law and achieving a protectionist outcome,
they will still have wide latitude to do so. On
occasion, victimized countries might challenge
the use of facts available through WTO dispute
settlement and win a reversal. But by and large,
the facts available loophole cannot be closed. 

Another serious problem with current
antidumping practice is the lack of transparency
and basic administrative fairness. With its com-
plexity and wide scope for discretion, the
antidumping law creates enormous potential for
abuse in poorer countries that lack well-estab-
lished traditions of transparency and the rule of
law. Failure to provide respondent companies
with the factual and legal bases for determina-
tions, to allow them a fair hearing, to take
account of their claims of legal and factual errors
in determinations, and to safeguard the privacy
of their confidential business data are all proce-
dural irregularities that are in clear violation of
current WTO rules, yet they are alleged to be
distressingly common in many countries.
Consequently, substantive flaws in antidumping
rules are all too often compounded by egregious
procedural unfairness.

Abuses caused by nontransparency or out-
right corruption are difficult to remedy
through changes in WTO rules. Since current
rules are being widely ignored, it is doubtful
that new rules will meet a better fate. Indeed,
the very essence of nontransparency and cor-
ruption is that government officials don’t fol-
low the stated rules.

The only effective way to reduce the abuses
of facts available and nontransparency is to
reduce the number of unjustified antidumping
investigations that are initiated and conducted

in the first place. Because of the glaring flaws in
existing antidumping rules, investigations are
routinely instituted without any evidence of
unfair trade under any plausible definition of
that term. The harm caused by those unjustifi-
able investigations can then be exacerbated by
abuses of administrative discretion or outright
misconduct. If the number of unjustifiable
investigations can be reduced, the number of
investigations plagued by facts available or non-
transparency can likewise be expected to fall.

The reform proposals set forth in this paper
thus constitute an indirect and partial solution to
other problems that resist straight-on efforts at
reform. All of our reform proposals take the form
of specific rules—as opposed to broad, discre-
tionary standards. Such clear-cut rules provide
authorities with little discretion about how to
implement them and thus are hard to circumvent.
If the new rules proposed here are adopted and
incorporated into the WTO Antidumping
Agreement, dramatic improvements in antidump-
ing practice would almost certainly ensue. With
some coherence achieved between the basic con-
cepts, principles, and objectives of the
Antidumping Agreement and the specific provi-
sions of that agreement, there would be a signifi-
cant reduction in unjustifiable antidumping activi-
ty—that is, in antidumping investigations and
measures that have no rational relation to offsetting
artificial competitive advantages created by mar-
ket-distorting government policies. As a result,
there would be fewer opportunities for authorities
to misuse facts available or run roughshod over the
requirements of procedural fairness. 

Conclusion

Antidumping reform faces formidable obsta-
cles. Use of antidumping laws around the world
is widespread and growing; and wherever these
laws operate, the protectionist status quo enjoys
the support of entrenched bureaucracies and
import-competing corporate interests. In the
United States in particular, energetic and well-
organized protectionist lobbies have mobilized
nearly overwhelming political support for their
position on antidumping issues. As a result, for
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many years the world’s most powerful country
and leader of the multilateral trading system has
stood as the principal opponent of meaningful
changes in antidumping rules.

Of all the obstacles hindering antidumping
reform, however, none is greater than ignorance.
Failure to understand how antidumping laws
actually operate in practice—and how they fail so
spectacularly to do what their supporters say they
are supposed to do—lies at the root of much of
the resistance to antidumping reform. Many sup-
porters of the antidumping status quo honestly
believe that these laws in their present form are
necessary to combat unfair trading practices and
thereby ensure a level playing field. If those sup-
porters fully understood the reality of contempo-
rary antidumping practice—if they understood
how frequently trade-restrictive measures are
inflicted on normal, healthy competition—their
opposition to needed reforms would likely soften.

Of course, protectionist interests support
the antidumping status quo so fervently pre-
cisely because of its flaws. Their goal is to
squelch foreign competition in whatever way
they can, and the antidumping law in its cur-
rent form has proved very handy indeed. And
because of ignorance about the law’s complex
workings, protectionist interests are able to
cloak their special pleading in the high-mind-
ed rhetoric of fairness and concern for a level
playing field. If they were forced to defend the
status quo honestly, for the protectionist scam
that it is, they would find it much harder to win
adherents to their cause.

Accordingly, supporters of antidumping
reform need to make education and clarifica-
tion their top priorities in WTO negotiations.
Negotiations that focus exclusively on specific
changes to the Antidumping Agreement are
doomed to achieve disappointing results.
Instead, the first order of business ought to be
clarifying what exactly are the basic concepts,
principles, and objectives of the Antidumping
Agreement. In this paper, we have sought to
identify those basic concepts, principles, and
objectives by relying on the justifications for
antidumping measures offered by U.S.
antidumping supporters. We believe that
WTO negotiations would ultimately arrive at

more or less the same position—namely, that
the basic objective of the Antidumping
Agreement is to allow member states to offset
artificial competitive advantages created by
market-distorting government policies.

A consensus along those lines would be of
enormous value in guiding negotiations about
specific provisions of the Antidumping
Agreement. That consensus would provide a
benchmark by which to evaluate contemporary
antidumping practice—a benchmark in com-
parison to which much of contemporary prac-
tice would be found sadly deficient. This critical
evaluation, in turn, would help to define the
work program of negotiators—namely, to
reduce the yawning gap between antidumping’s
accepted goals and its actual practice. We believe
that the specific reform proposals outlined in
this study define, at least in broad outline, the
work program that needs to be undertaken.

This work program may prove too ambi-
tious to be accomplished in a single round. But
at least the work can be started—and the
groundwork for ongoing progress in future
rounds can be laid. In the Uruguay Round
agreements on agriculture and services, for
example, actual reductions of market barriers
were modest, but at least a consensus was built
for the need to make further progress in the
future. As a result, in the current Doha Round,
there is no dispute about whether market barri-
ers in agriculture and services should be
reduced; the only question is how much.

By contrast, the Uruguay Round achieved
no consensus on the proper objectives of
antidumping policy. Negotiators succeeded in
hammering out the Antidumping Agreement,
but all it really did was to codify existing U.S.
and EU practice with a few technical modifi-
cations around the edges. Without any consen-
sus on why the agreement exists or what pur-
pose it serves, when the time came to launch a
new round, supporters of reform had to strug-
gle ferociously just to get antidumping on the
negotiating agenda.

Antidumping reform shouldn’t have to start
from scratch every time. Now is the time to build
a durable foundation for an ongoing project of
reform. Now is the time to change the terms of
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the debate. If supporters of reform play their cards
right, the Doha Round will end the question of
whether antidumping abuses should be curtailed.
How much will be the only topic for negotiation in
future rounds.
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