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The Internet revolution has been disrupting 
traditional industries for years by enabling 
online provision of various services. The 
first industries to convert have been media 
services that can be digitized, such as 

journalism, music, and videos. But less obvious candidates 
for online provision are emerging. One of these is tele-
medicine, which is the delivery of health care services 
from one site to another via electronic communications.

Telemedicine is already being used in various ways to 
provide care to those who could not otherwise receive 
it. Among others, those benefiting are people in coun-
tries with a shortage of doctors, people in rural areas 
for whom access to medical facilities is difficult, and 
people who need immediate assistance in an emergency. 
Recently, online medical care has been expanding to the 
mainstream, as more routine services are being carried 
out online.

As medical treatment moves online, the potential for 
treating patients across borders grows. In the United States, 
medical treatment has typically been segregated along state 
lines. With the ease of access between patients and doc-
tors in different jurisdictions, however, this is beginning 
to change. Regulations will need to be adjusted to allow 
interstate trade so that consumers can reap the benefits.

Similarly, at the international level, governments should 
adapt their national regulations to allow trade in these 
services. This can be done in part through a number of 
ongoing trade negotiations that address barriers to trade 
in services, including the Trans Pacific Partnership, the 
Transatlantic Trade and Investment Partnership, and the 
Trade in Services Agreement negotiation. By using these 
trade negotiations to remove barriers and promote more 
international trade in medical services, governments can 
bring new competitive forces to a sector that has tradition-
ally been characterized by an oligopolistic structure.
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“The ability  
to take  
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a whole world 
full of nurses 
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will increase 
competition, 
raising quality 
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INTRODUCTION
As anyone who received medical care in the 

20th century can tell you, that care was gener-
ally provided in a low-tech, highly inefficient 
way. Typically you would carve out a couple 
hours from your daily schedule, traipse over to 
your doctor’s office, fill out some paper forms, 
wait a while, then eventually see a nurse or 
doctor. Thankfully, new technologies will soon 
mean this process is no longer the norm. For 
many health concerns, an online consultation 
will be possible, from your home, your office, 
or wherever you happen to be. This applies to 
more than just conversations with a medical 
professional; patients will be able to conduct 
actual medical tests, with the information 
passed on to the nurse or doctor.

In and of itself, the benefits of bringing 
online interaction to this field are enormous. 
Almost as important, however, are the gains 
that will come from the international trade 
that is now possible in this area. The ability to 
take advantage of a whole world full of nurses 
and doctors will increase competition, raising 
quality and lowering prices. And many people 
who previously had very limited access to care, 
and sometimes none at all, will now be able to 
consult leading experts from around the world.

Not surprisingly there is resistance, mainly 
from the professionals whose livelihoods are 
being disrupted, and who feel threatened by 
the prospective changes. Among other places, 
the resistance can be seen in trade negotia-
tions, where interest groups have been work-
ing to maintain the status quo of restrictions 
on this type of trade. For example, in the ne-
gotiation between Canada and the European 
Union, the medical sector has been explicitly 
excluded from the liberalization process in 
several instances.

But with other important trade negotia-
tions going on, including major U.S. initiatives 
in Europe and the Pacific region, and a plu-
rilateral services negotiation in Geneva, it is 
time to make the case for liberalizing elec-
tronic trade in medical care. The opportunity 
is there for health care advocates to promote 
the use of new technologies that make people’s 

lives better through increased trade and com-
petition. Access to affordable health care is 
clearly of great value to society. People in the 
health and trade communities need to recog-
nize that, and encourage the industry to move 
in that direction.

WHAT IS TELEMEDICINE?
The idea of health care provided using tele-

communications equipment has been around 
for a long time. Back in 1924, Radio News, an 
American magazine, had on its cover a patient 
at home consulting a doctor via a television 
link.1 But it is the development of the Internet 
that has made telemedicine a realistic option.

As stated by the World Health Organization, 
telemedicine is “the delivery of health care ser-
vices, where distance is a critical factor, by health 
care professionals using information and com-
munications technologies for the exchange of 
valid information for diagnosis, treatment and 
prevention of diseases and injuries, research and 
evaluation, and for the continuing education of 
health care providers, all in the interest of advanc-
ing the health of individuals and their communi-
ties.”2 Along the same lines, the American Tele-
medicine Association explains that telemedicine 
is “the use of medical information exchanged 
from one site to another via electronic commu-
nications.” The communication can take place 
through “two-way video, email, smart phones, 
wireless tools and other forms of telecommuni-
cations technology.”3 The U.S. Medicaid program 
defines it as “two-way, real time interactive com-
munication between the patient, and the physi-
cian or practitioner at the distant site.”4

There are several categories of telemedi-
cine.5 The primary focus of this paper is the 
direct provision of patient care by a doctor 
or other professional through remote means. 
This includes simple consultations through 
conversation, but also remote conduct of 
medical procedures.

Telemedicine offers a number of benefits. 
Among other things, costs can be reduced, and 
more effective care can be provided where time 
is of the essence. To take some examples, emer-
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gency room trips can be avoided; monitoring 
after a surgery can take place with the patient 
at home; the spread of disease can be contained 
if sick people can be treated without exposing 
others; and actual diagnosis can be done where 
the ailments are clearly visible (e.g., a rash).6

While consultation between a medical pro-
fessional and a patient is one aspect, as noted, 
telemedicine can also go beyond mere con-
versation. Doctors can provide clinical, diag-
nostic, and monitoring services remotely. For 
example, medical devices can be used “to re-
motely collect and send data to a home health 
agency or a remote diagnostic testing facility 
(RDTF) for interpretation.” This can include 
specific vital signs, such as blood glucose or 
heart ECG,7 or reading MRIs and x-rays.8

The market for telemedicine is still in its in-
fancy, but it is growing. A precise market value 
is hard to determine, but according to a 2012 re-
port, the global telemedicine market grew from 
$9.8 billion in 2010 to $11.6 billion in 2011, and 
will almost triple to $27.3 billion in 2016.9

The industry is still in the early stage of 
development, but market participants are 
emerging. A number of companies offer basic 
services through which doctors offer consulta-
tions direct to consumers via video chat for a 
low, flat fee. The doctor can provide general 
medical advice and fill prescriptions.10 In ad-
dition, the drug store Rite Aid plans to offer 
special in-store kiosks “where customers can 
video-chat with physicians about simple med-
ical concerns, and use digital stethoscopes 
and other devices to measure vital signs.”11 

The service is designed to treat patients with 
minor conditions, including colds, flus, skin 
conditions, earaches and allergies, and usually 
costs between $49 and $79 per visit.

Beyond direct consultations, various pri-
vate and university-affiliated hospitals offer 
specialized consultations services to doctors. 
The Mayo Clinic offers stroke evaluation;12 
specialists at the University of Virginia health 
system work with local physicians;13 and the 
Dignity Health Telemedicine Network part-
ners with “spoke” hospitals that have limited 
access to specialized care.14

TELEMEDICINE UNDER  
DOMESTIC LAW

This emerging industry faces hurdles in do-
mestic law. Existing regulation imposes a number 
of constraints on telemedicine, both by creating 
jurisdictional barriers and by putting significant 
burdens on the practice itself. The nature of the 
practice of medicine as well as its traditional 
regulation hinder the growth of telemedicine.

One particular problem is the requirement of 
licensing at the national or sub-national level.15 
In the United States, individual states license 
doctors, and doctors must be licensed in each 
of the states where they have patients.16 Obvi-
ously, this makes it difficult to advise patients 
in multiple states (and, of course, in other 
countries).

A number of groups are trying to fix this. 
The U.S. industry has been working on ways 
to promote the interstate provision of these 
services, with the American Telemedicine As-
sociation developing an accreditation pro-
gram for telehealth providers. In addition, new 
model legislation from the Federation of State 
Medical Boards aims at helping states make it 
easier for doctors to practice across state lines. 
The Interstate Medical Licensure Compact, 
released in September 2014, was developed 
in part to address concerns by physicians who 
have sought to offer telemedicine services to 
patients located in states other than where they 
are licensed.17 And federal legislators are trying 
to address these barriers as well. A number of 
bills have been introduced recently in Congress 
to create federal telecare standards or other-
wise expand the use of telemedicine.18

Beyond the internal jurisdictional issues, 
some state laws require that before doctors con-
sult with patients or prescribe medicine online or 
over the phone, they form a relationship through 
means like a physical examination.19 Such a re-
quirement effectively prohibits much of the pos-
sible use of telemedicine, even within a state. It 
is certainly nice to be able to talk to your existing 
doctor online. However, the possibility of con-
sulting additional doctors provides significant 
benefits, too. Standards have been proposed to 
address this issue.20
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In other parts of the world, similar efforts 
are being undertaken. China’s National Health 
and Family Planning Commission issued an 
opinion on the promotion and administration 
of telemedicine services.21 And in Europe, with 
its integrated market, The Economist reports that 
“countries may not pass laws that would stop 
doctors practicing telemedicine, and doctors 
need only be licensed in one country to prac-
tice in all.”22 While the EU market is technical-
ly open, the actual practice of telemedicine has 
not developed as rapidly as in the United States.

THE BENEFITS OF TRADE IN 
MEDICAL CARE

Allowing telemedicine on a domestic basis 
would be of great value. Allowing it internation-
ally would have additional benefits. This is true 
for every country, but it is especially important 
for smaller countries or those lacking in suffi-
cient medical professionals of their own.

Cross-border trade in medical care might 
seem like an obscure and rarely needed service. 
In truth, there are many times when it will save 
lives; and more generally it will make medical 
care better and more widely available. There are 
many situations where trade is useful, including 
for specialists, emergencies, convenience, and 
general shortages of medical professionals.

With regard to specialists, while there are 
many common ailments (the flu, a broken leg), 
there are also many obscure diseases and health 
concerns that few doctors know anything about. 
For example, if there are only a handful of world-
renowned Marfan syndrome specialists, it 
would be of great value to put those few people 
afflicted in contact with the experts, wherever 
they are located. That specialized knowledge 
should be spread as widely as possible. In ad-
dition, with globalization, diseases are making 
their way around the world more quickly. Some 
that are well-known in one part of the world are 
not understood in others.23 Advice from local 
experts is useful in these situations. 

As to emergency care, if it is 3:00 a.m., and 
your young child is throwing up, you may not 
want to take him to the emergency room just 

yet, but some advice on the seriousness of the 
problem would be helpful. Rather than contact a 
sleep-deprived American doctor, why not Skype 
with an Australian doctor who is in the middle of 
a regular shift? And if there is simply a shortage of 
doctors and nurses in your area, some degree of 
emergency care can be provided via the Internet.

Many health consultations are not about 
emergencies, but nevertheless flexibility and 
convenience are important. Fitting consulta-
tions into a busy day can be difficult. If you 
have a quick question about, say, a rash, a Ca-
nadian doctor is just as qualified to weigh in as 
an American doctor. Why not create a pool of 
all available doctors, to speed up the process?

Beyond these emergencies, there are many 
communities, including pockets in rich coun-
tries, where people are underserved in their 
medical care.24 There is a general shortage of 
professionals to serve these communities. Tele-
medicine can bring medical care to poor com-
munities around the world. As The Economist  
recently reported, doctors at the Cleveland 
Clinic are evaluating tumors in patients from 
several African countries.25 If there is a flood 
in a remote part of India,26 or an outbreak of 
Ebola in Africa,27 the necessary doctors and 
nurses are unlikely to be close by. In these situa-
tions, consultations with medical teams located 
abroad are extremely valuable. Such consulta-
tions are already happening, and the practice 
should be encouraged and expanded.

Beyond these specific uses, we can all benefit 
more generally from increased competition in 
the medical care industry. More competition will 
improve quality and bring prices down. Prices 
in this sector have risen far beyond the inflation 
rate in recent decades,28 due in large part to an-
ti-competitive aspects of the industry. Bringing 
more competition to the industry is the best way 
to put a check on prices. As things stand now, in 
many countries the medical profession is some-
thing like a cartel, with many barriers to entry and 
constraints on competition. This leads to limited 
choices for consumers. Allowing competition 
from all over the world for at least some kinds of 
medical care means more choice for consumers 
and better services.



5

“A review  
of the  
liberalization 
commitments 
on services 
shows that the 
negotiators 
are well  
aware of the 
possibility of 
cross-border 
trade in  
medical  
services.”

Of course, fear of competition is the source 
of the resistance to more trade in this area, 
which makes change difficult. But this is no 
different from traditional protectionist trade 
barriers for trade in goods, like with tariffs on 
automobiles. To deal with that problem, the 
world trading system has spent decades on mu-
tually agreed-upon reductions in tariffs, bring-
ing average tariff rates on industrial products 
down to less than 5 percent.29 The same can be 
done now with trade in medical services. The 
following sections consider how the issue has 
been handled in past trade agreements and its 
prospects in some ongoing trade negotiations.

GATS COMMITMENTS
The General Agreement on Trade in Services 

(GATS)30 provides a multilateral set of trade in 
services rules as part of the World Trade Orga-
nization (WTO). Negotiated during the late 
1980s and early 1990s, the negotiators could not 
have had a very clear idea of how medical ser-
vices might one day be traded over the Internet. 
But as we found out with the U.S.-Gambling 
case, the lack of such foresight by trade negotia-
tors is no bar to a ruling that services barriers vi-
olate WTO rules, as legal language on this issue 
in the GATS, which was clearly not designed by 
the drafters to deal with Internet gambling, was 
applied in a way that made it subject to GATS 
rules.31 So it is possible that existing GATS rules 
could be relevant to telemedicine.

In terms of commitments made by WTO 
members in relation to cross-border trade in 
medical services, surveys show that a few mem-
bers made full commitments, whereas oth-
ers made it explicit that they were not binding 
themselves to anything. For example, Switzer-
land entered “none” in its schedule for the sec-
tor “Medical and dental services” (CPC 9312) for 
mode 1 (cross-border supply), in relation to both 
national treatment and market access, meaning 
there were no limitations on national treatment 
or market access;32 whereas the United States did 
not include this sector in its schedule, meaning it 
promised nothing.33 Overall, relatively few com-
mitments have been made in this sector.34

While there is a chance that commitments 
made in this earlier era could have implications 
for cross-border trade in medical services, the 
more interesting issue is how current negotia-
tions, taking place in the Internet era, will ad-
dress an issue that negotiators are, or should 
be, aware of now.

CETA: A MIXED BAG  
(FROM WHAT WE KNOW SO FAR)

The Comprehensive Economic and Trade 
Agreement (CETA) between Canada and the 
European Union is a major new bilateral trade 
initiative that is currently in the final stages 
of negotiations. A review of the liberalization 
commitments on services shows that the ne-
gotiators are well aware of the possibility of 
cross-border trade in medical services, as some 
governments have unfortunately carved them 
out of the liberalization commitments. Oth-
ers, however, seem not to have excluded them, 
although uncertainty remains as to exactly how 
government regulations in this sector would be 
treated under the CETA services obligations.

The clearest carve-out comes from Germany. 
In three services sectors related to the medical 
profession, Germany has entered the following 
reservation in its schedule: “Telemedicine may 
only be provided in the context of a primary 
treatment involving the prior physical presence 
of a doctor.”35 This exclusion would prevent 
nearly all cross-border trade in medical, dental, 
midwife, and even veterinary services, as it would 
not be possible for a German to consult a doctor 
or nurse online where that person had not previ-
ously been consulted in person.

In contrast, other governments seem not to 
have made such explicit exclusions for telemedi-
cine, although in some sectors there are broader 
reservations that might prevent it. For example, 
one Canadian province has set out a general reser-
vation for veterinary services based on residency/
citizenship.36 Presumably, that would mean online 
trade in such services has not been liberalized. On 
the other hand, for the other medical service sec-
tors where Germany excludes telemedicine, there 
is no such reservation. Does this mean online 
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medical services trade is liberalized in these sec-
tors? Perhaps, although it is possible Canada has 
in mind that restrictions and regulations on the 
provision of medical services by non-Canadians 
could be justified on other grounds.37

LIBERALIZATION THROUGH  
TTIP, TPP, AND THE TISA

Whereas CETA already carves online medi-
cal services out to some extent, there are three 
major ongoing trade negotiations where there is 
an opportunity to liberalize this area. In each of 
these, trade negotiators should embrace binding 
commitments to liberalize cross-border trade in 
medical services.

The United States has its own trade negotiation 
with the EU, known as the Transatlantic Trade and 
Investment Partnership (TTIP). Services are an 
important part of this negotiation. The U.S. market 
for health care is more open than Canada’s, which 
could mean that there is a real possibility of freer 
trade in medical care services. Whereas some Ca-
nadians fear having their government’s role in the 
provision of care undermined by market forces, 
many Americans are eager to promote more com-
petition in this area. A strong push by the United 
States and the more market-oriented EU member 
states could make liberalization a realistic goal.

Similarly, in the Trans Pacific Partnership 
(TPP) talks, services are also under discussion. 
These talks are further along than the TTIP, 
so big changes at this point may be difficult, 
but we should keep a close eye on what has 
been done in the area of medical services.

Finally, there is an entire negotiation focused 
on services taking place in Geneva, known as 
the Trade in Services Agreement (TISA), with 
50 participants involved.38 There is no better 
place to explore the possibility of setting out 
an innovative framework for liberalization of 
new services than a multilateral effort involving 
people with the most expertise in this area.

Trade negotiators should not repeat the 
CETA mistake of excluding this sector. These 
trade agreements should liberalize medical 
care to the greatest extent possible. Obvi-
ously, such a policy choice is not solely up to 

the trade experts. People in the medical world 
need to support the effort. As things stand 
now, though, some of them are resisting. 

TEXAS STATE BOARD OF  
VETERINARY MEDICAL  
EXAMINERS CASE

Regardless of what happens in the world of 
international trade, the reform process is already 
underway in domestic law. In the United States, 
a Texas veterinarian who was providing online 
advice is suing the state medical board that fined 
him for his actions, alleging that the First Amend-
ment allows him to provide care this way.39 If this 
case succeeds, the landscape of online medical 
advice could radically change in the United States.

Starting in 2002, Dr. Ron Hines, a retired 
Texas-licensed veterinarian, used the Internet 
to advise pet owners from all over the country 
and around the world, either for free or for a 
$58 flat fee. However, in 2013, the Texas State 
Board of Veterinary Medical Examiners put a 
stop to his work, suspending his license, fining 
him, and making him retake portions of the 
veterinary licensing exam.40

In response, Hines filed a complaint in U.S. dis-
trict court asserting violations of the First Amend-
ment, the Fourteenth Amendment under substan-
tive due process, and the Fourteenth Amendment 
under the equal protection clause. Specifically, 
Hines challenged the portions of the Texas statute 
and any associated regulations “that require a vet-
erinarian to examine the animal before providing 
veterinary advice and that prohibit the establish-
ment of a veterinarian-client-patient relationship 
by electronic means.”41 The complaint is still in 
its early stages, but the court issued a ruling which 
found that the First Amendment applies to the 
professional regulations at issue in this case, and 
that the regulations, as applied to Hines’s profes-
sional speech, are subject to heightened scrutiny 
and must be shown to be “reasonable.” Therefore, 
the court denied the motion to dismiss Hines’s 
First Amendment claims. (However, it dismissed 
the due process and equal protection claims.)42

It should be noted that there are limitations 
to this complaint. This challenge is designed 
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to protect Dr. Hines’s rights. However, it pro-
tects neither the rights of foreign consumers to 
hire him nor the rights of U.S. consumers to ac-
cess foreign medical advice. Thus, foreign laws 
might prevent Dr. Hines from offering cross-
border services or U.S. consumers from using 
the services of foreign medical professionals. 
To ensure that international trade in these ser-
vices is permitted to take place, an international 
recognition process is probably necessary.

CONCLUSION
Reform is coming to the field of medical 

services. Telemedicine can never completely 
replace in-person care, of course, but it will be 
a common and widely used method in the near 
future. Governments are beginning to recog-
nize this, and domestic regulatory systems will 
have to be changed to accommodate it.

With doctors and nurses providing medical ad-
vice online, the idea that their advice can or should 
be restricted to people within their borders seems 
arbitrary. Concerns about quality of care can be ad-
dressed through licensing and qualification require-
ments, which are firmly entrenched already in this 
profession. The only point of restrictions on cross-
border trade seems to be to protect medical pro-
fessionals from competition. Consumers would be 
much better off with more options to choose from.

Regulators should recognize this and push 
reform along, rather than digging in their heels 
to try to stop the inevitable. Instead of resist-
ing, governments should be actively promoting 
cross-border trade in medical services through 
trade negotiations, along with mutual recogni-
tion agreements to make sure that telemedicine 
care is available to the widest extent possible. In 
the United States, an Interstate Medical Licen-
sure Compact has been put forward as a way to 
enhance domestic trade in these services. An in-
ternational equivalent would be of value.43
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